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ANALYSIS OF THE ENFORCEMENT OF ISLAMIC
LAW OF CRIMES IN NORTHERN NIGERIA: AN
OVERVIEW OF DECISIONS OF SOME SHART'A

COURTS IN KEBBL AND SOKOTO STATES OF
NIGERIA

BY
DR. BAWA SAHABI TAMBUWAL'

ABSTRACT

Laws are made and promulgated o serve fhe interest of the
peaple tn teris of profeciing their lives, dignity, property, arrd
fundamental human rights, and to guide and regulate their
individual and collective conducts to enswre that everything
ahout the society aperaies within its ambit. The people. in furn,
submit and adhere to the demands of the Laws which attend o
their own needs and expectations. Conseguently; there ensues
mutuality of @ sort between the demands of the Laws on the
people, and the expeciuations and needs of the people on fhie
Laws, §t is thercfore the contention af this paper that laws
founded on Divine provisions are the most réceptive to the
adherents of the Creed thet promulgated them. Thus. this paper
explaves  the  wohievements,  so  Jor recorded,  in the
implementation of the Islanic Low of crimes in Sokolo and
Kebhi Stgies, ond the prospect o more wholesome
implementation holds in ensuring a more humane, pedeeful and
Just Society.

£ Phld. [81; Lecwrer, Department of Shasi'a Low, College nl Basic ond
Advaneed Studies Yelwa - Viawuel, Kebbi Stete, hauria




INTRODUCTION

Majority of the mmhabitants of Sokolo and Kebbu Stales aie
Muslims. Tslam as a rehigion was widely practised o 1he delundct
Sokote Caliphate {which includes the present Kebbi State and
sevond) prior fo the advemt of colomialism. For any law to
command the obedicnce of the people of an area. such law must
be recogmized und should be consistent with their basic social
valucs. Shari’ah is (he law of the Muslims, It is enjoined upon
them in their earthly activities, Naturally, the people of Sokoto
and Kebbi States are receplive to a lepal system rooted in
Shari‘ah. Islamic law of crimes therefore has, since its modest
mplementation, recorded some landmark achicvements al the
level of its comprehensive teception by the people, and the
bright prospect it holds  following an  unresineled
implementation of all aspects of the Shari®ah o thas area, This
paper exanines those achievemenls and prospects,

VIABILITY OF SHARI'AH IN SOKOTO AND KEBBI1
STATES: OVERVIEW OF SELECTED CASES
Notwithstanding the problems associated with the enforcement
of Shari’ah in Sokoto and Kebbi Stares. the desire for the
enlorcement o Sharifah  in the twe states  remains
unprecedented. This can be seen from the fact that most of those
convicled by Shari’ah Courts in Sokoto and Kebbi States
Shari’ah Courts accepted the verdicts wholeheartedly. Some
cases decided by Shari’ah courts in Bokoto and Kebbi States can
he used to illustrate this point.

In the case of C.OF v Umaru Alivu Tureta' the accused,
Umar Alivu, aged 30 yeurs, was charged with stealing a sheep
from a dwelling house valued al 36,500.00, before the Upper
Shari‘ah Court 1 Sokoto on 12" April. 2001 contrary 1o section
147 Shari'ash Penal Code (SPC). e pleaded guilty to the
charge, The Court still went ahead 10 hear withesses, before he

1 LSCISECCRA O] (Limroparsie), Tn iop Snderview Be thiv Resegrcher vl
Dec S0 Ulmar ape 4504 Medioad Officer in-charge) gt Speoriliss Ilasgiig
Sokara, Avire the dmoitaiion tear phocel or 280k Augmis, 2000,
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Nigerlan Mgtional Human fipke Condimiosion Sewrmal (207 2) 1

was [mally convicted, based on the evidence adduced by the
prosecution, and sentenced him to hand amputation s provided
by the Shari’ah. The trial judge gave him 30 days wilhin which
tor appeal 1o the Shari‘ah Court of Appeal (5.C.A), .

The convict refused to appeal despile pressures [rom non-
povernmental organizations, human righl organizations, and
some individuals, The sentence was execuled in Sokoto. It was
reported that, the convict, after the amputation woke up al night
and exclaimed “Alhamdulillah™ (Praisc be to Alluh)

When interviewed by this researcher, on 20% August, 2008
at Unguwar Rogo Jumu’sl mosque Sokota, Umary then aged 39
yedrs saud, he preferved fo suffer the punishment in this world,
instcad of the Hereafter. [le said that he believed an appeal 1o
sel aside the judgment may give him only a temparary relief, as
he was sure the punishment in the llercafter will be maore
severe. He explained further that he had been g notorious
ollender and hoped that if his hand is amputated in accordance
wilh the Shari’ah, Allah may lorgive him of all his misdceds in
this world, and on the Day of Judgment. .

The case of COP v Maryam (Margaret'is another
example of the willingness of prople in Sokoto to submil to the
pumishment of Shari'zh. In (his particular case, the accused
(formerly known snd called Murgaret) was charged with
drankenness in public place before the Upper Shari‘ah Court 1,
Sekoto, together with one olher person contrary (o scc. 131 of
the SPC. The court declined jurisdiction because she was a non
Muslim and therefore nor bound by the Shari'a Law. The court
dirccted that the case be iranslerred o 1he Magistrate Court. Bul
the accused insisted that she wanted to be tried by 1he Shari‘ah
courl. She was given one week within which to decide whera
she should be tricd. On the adjourned date, she chose to

2 USCA VSEACRZT02 {LUn reparted),
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emieace Islam so as to confer jurisdiction on the Shari‘ah courl
&= oy ber

Shorily after she embraced Islam, she chosc 10 be re-named
Meram, The court then tried her and fimally she was
Secharged, bevause she committed the offence when she was a
o Muslim, und as such not bound by Islamic law

When this rescarcher interviewed her on " August, 2049
= Old Airport Area Sokoto on what motivaled her lo accept
Ilam, and why she insisted 1o be tried by a Shari’sh court,
Maryam, then aged 30 years, answered that she had since
wanted 1o embrace Islam because all her mates wha were
siuslims were all married. She said that some of them even hud
ewo or three children. She further said that she was tired of
spinsterhood and believed that as a Muslim, she would see a
man o marry her. $he eventuzlly got married and now has two
children.

In the case of COP v, Sani Shehu arnd COne Other. "The
aceused persons (1) Sani Shehu and (2) Garba Dandare {shas
Danjega) were charged before the Upper Shari'ah Court 11
Sokato with offence of Armed Robbery contrary to section
|55(h) of the Shari'sh Penal Code Law of Sokoto Stale. They
pleaded guilty to the charge and were consequently convicted
by the cowrt and sentenced to amputation of their right wrists
and left legs uccordingly, The comvicls were given 30 days
within which 0 appeal il they were dissatislied with the
verdicts. They refused (o appeal against the sentence. They
however told the Court thet, they were satisfied with the
sentences passed on them, They praved fo Allah fo forgive them

3 AlManawi MoA Unily al-Qadesr Commertaries on Toni®ul ol Sageer, ¥ol.3
Hilith ™a. 3064
4. USCHLSE2140] (Unreported).
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their sing adding that " We shal! swrely serve ay o lesson o
others

It should be noted here that, hath the local and international
oppusition against the enforcement of slamic law of crimes ape
predicated on a porous and mischievous claims, and they are
both one and the same in their origin, Judeo-Christian and
tactics: hiding behind the provision of the constiiulion of the
Federal Republic of Nigeria 1999 as amended”

In any case, we have chosen nol (e dismiss, with 4 wave of
the hand, those claims [aid by the non-Muslims agamst the
implementation of the Shar'ah laws in North Western States of
Nigeria, viz Sokoto, Zamfary, Kalsina and Kcbhi Stares
Instead, we have chosen o give the lie 1o some of these
‘genuine” claims by exposing their weaknesses and in most
cases, unjustified stance. The oft - repeated charge apainst the
Shari’ah laws by the local and mternational Tudeo-Christian
Opposition i over punishrnents of stoming 1o death and hand
amputation. The charges are that, it is *barbaric’, “inhuman’ and
‘aganst’ the unmiversal convention of buman rights’. These
charges against stoning to death and hand amputation as
presciibed by the Shari’ah laws lor certuin offences ranging
from adultery, theft, murder and unrepentant hlasphetny, creates
lhe false impression of a *more humane and civilized way of
dying or killing" a condemned offender. Gassing an oflender 1o
deuth, a favoured way of carryving oul the death sentence by the
Westerr World as well as death by hanging or injection of fatal
substance into the body of & convict is more obnoxious than the
a0 much vilified stoning to death or hand amputation.”

30 The Monitor News Paper 2151 Deccimber, 2060, page 1 oend 2 and the Diaily
Trust 20t Devember, 2061 page &

f Section 34 (1) (] Constitution of the Faileral Repiblic of Miger.

Taminrwel B.S. Enfircenen: of limic Lawe and Crimies in Noetl, Westain

Stubes of Nigeri:, Local and International fudeg Cliistion Re Llzctiong in

Tourmal of Privace and Busingss Law, Dsrman Danlesfin Tinversity, Soketo.

2004 ediiun,
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According to Lashawn Jefferson. Executive Director of the
% omen's Rights Division of the Human Rights Watch, the
Seath sentence by sloning passed on A woman, Aming Lawal,
o adultery, by a Katsing State Shari’ah Court in March 2002 13
-5 cruel and inhuman applicaion of Shuri’ah (lslamic Law]”
e further charged that “the legal system (Shari'ah) 15 being
wed to punish adult women for conscnsual sex™. She thus
~oncluded that “the death penally is never an appropriate
sunishment for a crime, and in this instance, the very nature of
che crime is in doube”

On its own part, amnesty internaticnal not only condemned
she ruling, but went [urther to describe the judgment as "....
Incompatible with Nigerian Constitution and also with Nigeria’s
iegal obligations under nfernational human rights law and the
African Charler for Human and People Rights™, Tt deseribed
stoming o death as ©... the altimate form of tormre or cruel,
hyman and degrading punishment prohibited by both (hs
International Covenant on Civil and Political Rights (ICCTR],
the convention against torlure™
Hawever, the constifution of the Federal Republic ol Nigena
1009'" 45 amended provides inter alia:

24 -1} Every individual is entitled tu respect for the dignity of
fiis perscnt, and accordingly-

fa) no person shall be suhjected to tortiee or 6 inhtman or
degrading treatment]

(e {he other hand, it should be noted that, i execution ol
sentenice or order of cowt n Tespect al’ a eriminal offence ol

% IR, Ahidjon 20 Augesn 2000
In Alemiks, Ftaonibi O, ad Okoye, Peslus i1 Fdized Human Rights and
Shari’oh Penal Code in Nerthern Nigeria.
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which u person has been found guilty, cannot be u torture or
wnhuran or degrading trestiment of his right to digmity,

Ihe cave of Aliva Theatim Adamowais 4 clear evidence that
tnost of the convicted persons by Shari’ah Courts in Sakato anmg
lebbi Seates accepted the verdic regardless of the severity or
tonsequence of the punishments. In thap case, Afvu hrakim
Addamawa ok himsell to the Upper Shari‘ab Court 1] Sokotn
all the way from Nusarawa Ares of hmeta Local Govermment of
Adsmawa State 5o as 1o he prasecated under Islamic Law,
Askmg lor deach penally as he claimed 1o hayve blasphemed
against the Prophet Muhammad (5.A W) he stated that he was
neither in any bad condition nor facing any prediczinent and
wis net forced by anvhody to commit ihe offence,

When interviewed. Ibrahim said 1 want to be senienced 1o
death, because my blasphemy still irritates me und if T die
without prosecution under lslamic Law, I will die an infidel.'?
llowever, wiven thal the alleged. oflence was apparently
commilled .in  Adamawa  Stafe, the trial court declingd
Jurisdiction aver the case. This iz however an achievement
brought about by the enforcement of [slamic Law of {Crimes,
becauss it alfords people like Aliva Adamawa uptions to submi
to the jurisdiction of Islamic Law Court and be tried in
accordance with the dictate of their religious faith. Hitherto,
Muslims were forced o be tried in accordance with the
Western, Judeo - Christian English Law begueathed by eolonial
herilage, whether they liked it or not. However, with the
unforcement ol Islamic Law of Crimes in States of Northem
Nigeria, a Nigerian Mushim, in the person ol Alivy, coyld
decide o give himself up to the adjudication of the Shari’ah

I b wertion 35010 ¢y Comztitation, Fodery Repoblic of Migoria 1900,

1 DSCTISKCR 52003 rL neported)

12, The 12aily Tryss Newspaper of ¥th Toly 2002 Pages | d 2 oer alsg MNew
Migeria Mewspager | iy July 2002 page 28,
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SHARIAH LAW OF CRIMES AND THE RIGHTS OF
=ON MUSLIMS 1IN SOKOTO AND KEBRISTATES
Shar ah is the law ardained by Allah (5.W) which should be in
== i any Islamic slaic In this case, holh Muslims and non-
Mbeclims living 10 such a Stale ure bound by its ordinances,
Berapse il guArantces justice. In all aspects of human life, it 15
o this basis Muslims who are in the majority n cvery [slanmic
Seate must eNSUTE thal non-Muoslims are ireated [airly in the
application of Islamic law of crimes.

But in Niweriy, calls [or the application of Lhari'ah alwiys
Shcit megative reactions [rom non-Muslins, In fairness, it must
5o stated That not qll the pon-Muslim Migerians Oppose the
splication o Sharitah, Some non-Muslims even commended
e operational eflects of Shari’ah in Sokolo and Kebhi Stales.
For example, 3 former Dharector General of the NMarional
Ocientation  AZENCY (NOoA), b [feunyvi  Chukuks, had
—ommended an Lpper ghari ah Court Judge af Sokoty State for
SxpOSINg an atternpl by one M Sadan (an accusad persom) b
sabe him (the Judge) over i soandal, Chukuka described the
Judge's action ds heing in line with the Federal Government
stand on n;:c:n'm{:ltiuﬂ."]' This commendation by Dr, Chubuka.
however, argse as a resull of the Court’s verdict in the case ul
C O v (1) Muhanmad Jabbi (2) I Abdullahi Sudan' (State
Director of National Orentation Agency and his Accountant
respectively).

In thal case, the first and second accused Persons WL
charged before the Upper Charitah Court 1T Sokoto on 2 i* June,

13, The Cigrdans W awsnapet Thursdiy [54 Auaust 200 00 pags 4.
reC LR RFI24200] [Gnreported)
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2001 lor offences of cheating and conspiracy contrary Lo
seclions 178 and sections 125 of Shai’ah Penal Code, Thev
were alleged to have falsilivd the Account of one Alhaji Umar
Aliyy Durbawa and cheated him of the sum of 2186, 555,54
meant for his pension entitlements. They pleaded guilty 10 the
charges, and despite all pressures to influence the course of
Justice, the judge convicted them and sentenced each of them to
40 strokes of the canc on their bure back. They were also fined
BTO00 each or a jail term of 18 months. Their altempt to bribe
the judge with 237, 000 was also tumed down and exposed.
They were ardered 10 pay back their victim his money 1o the
tune of 2«1 80,555, 54,

The framers of the SPC 2000 in Sckoto and Kehbi States,
however, inserted a provision in the Shari’ah Court 1aw (SCL}
2000 which allows non-Muslims aptions o be tried or not to be
tried in 4 Shari'ah Courl in cases involving them. For instance,
section 9 of the SCL 2000 of Sokoto and Kebbi States dwells on
suspects ol different religious affiliation. I provides:

Where only one or more of several suspects or accused
person(s} arc Muslims, The Shari*ah court shall not have
Jurisciction to hear and delermine the case, bul the court shall
have the power to try the Muslims and refer the case of the
others to the Arca or Magistrate Courts, of jurisdiclion to try the
offence(s),
Also section 3 of the SCL (Shari'a Courts Law) 2000 on
punishmeni of olfences states thus,

Every person wha professes the Islamic faith

and or every other peeson who volurtarily

Consents o the exercize of the jurisdiction of

any Saariah Cowrt sacll be lable o

punivhment under the Shari wh Penal Code

Jor every get or omission centrany to the

provivions thereaf of which e sholl he

guiley within the Sare,
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Acting on the above provision of law. a Christian gail, Yemnse
wedson of Usmaru Danlodiye University Sokoto msisted that
e case be heard by a Shari’ah Court instead of a magistrate
et cven though she is a Christian'”. This is in line with the
seovision of the Cilorious Qur'an which vehemently opposes the
smposition ol religious beliel on any unyielding heart. Islam
dnes not need to be advocated for. In its sublime relevance to
e hetterment of the conditions of humanity, herc and in the
Hereafter. lies its irresistible eternal appeal.

Fviden: from the preceding teslimonics by persons directly
-affected’ by the so-called heavy-handedness of the Shari’ah is
the irmelutable, wholchearted acceptance of the wholcsome
provisivns of the Shari’ah by the mass of Migerian Muslims,

Tnherent in 1his are lessons for the Migerian law-makers and

law-implementers that Laws are willingly well-received,
embraced and conformed to with realolry by the peaple only
“when such laws are deemad to be just and without prejudice in
their application to all, Likewise. laws must he comprehensive
and wide-ranging in their voverage ol known and anlicipated
human misdemeanours,
Similarly, yearning for the entrenchimen! of the Shari’sh does
not necessarily translate into religious bigotry, it only mdicates,
al ance, the people’s discontent with man made laws, and their
preference for the Divinely-sourced laws, that is the Shari’ah,

CONCLUSLON

In conclusion, Shari'ah is generally acceptable Lo huslims in
Cokolo and Kehbi States. Enucting a law wilh an Tslamie
contenl is nol the same with creating an Islamic stare. Aller all,
despite the enforcement of aspacts ol Shari'ah law of crimes,
the power to make law for the peace, order and stability of a

15, Ikaily Trust 25th Decembier 2001 papes | oo 2
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state lizs in the constitution. The enactment of Shari’ah Penal
Code Laws No. 2 of 2000 and Na. 3 of 2000 enacted by Sokolo
and Kebbn States legislaturcs respeciively, is as poad as the
constitution itself, hecause it is a constimrional power so
exereiscd.

Finally, the prospects of Shari*ah enforcement in the States,
despile the seemingly insurmountable ndds placed on its way by
both local and international oppositions spearheaded by the
Judeo-Christians  could be seen as the beginning  of the
realization of Allah’s promise to make the course of His redigion
and the Shari’ah a successiul one,




CONSTITUTIONALIZING ENVIRONMENTAL RIGIITS
N NIGERIA: REFLECTIONS ON THE QUESTION OF
APPROACII

BY
DAMILOLA 5 OLAWUYT

ABSTRACT
Cver since the (972 Stockholm Declaration proclaimed thit
man 5 patural and monmode ERVITGRMENT e orsential (o fis
well-being and ta the enjoymenl of hiz bosic fiunian riarfis
especially the right to fife, there seems 1o be 1 COnSensus
gmongst  scholars  that, there exist 4 link  benween  the
enviredment and hrman rights; that clean environment 15 @
sing qua non for he enjoymant af other hionan rights; arnd thil
without a clean enviranment, mal may Kot live to enjoy the
arher recogrized (orms of vights yueh as the right to life and ine
right to education. For example, the Mg Constitution af
Ecuadar became the first consiifution in the world o granl
legally enforceable rights o dreey, planis and  nos-Ruman
abjects. [ recogniscs natural communities gnd ‘ecosystems das
legal persons with legal rights; if alse invests in every citizen a
right to initiate courd action i enforce this right on hehall af
ihreatened ecosyatem. This was followed by Kenya in 20140 and
Rolviy i 2011, Notably toe, a 2000 ardinanee engefed i
Tamagua.  Pennsybvania  United States  of America, The
Tamagua Berough Sewage Sldge Ordinance, also gecorded
lewal rights 1o trees, planis and non-human elements of the
ECUSLSTEM.

Migeria like many other Afrivan countries cORinues 1o fe
[nereased presyure from Activisis, advocares and scholars 1o
wran: justiciable canstitutional recognition to a humean right to

: LM (Caleary), LN (Ll vardy, PR (Oxfocd), Eucoutive Dirscton
Institute for Ol Gas. Encrgy, Lnvisenment aad Hustainnzle Dovelopiment,
4Tz Babilnla University, Nijgera.




g Environmental fighes fe Niperin: Refleciions 12
iy The Question (3 Appargach

or an envirermental Fight Different approgcles
smgeested [or recogiizing these linkames betweet

and environment in the Nigerian constitution. This
the idea of developing a suhstantive fuman right to
- the re-interprefution of exising hgman rights fa
i the emvironment and the pdoption of @ procedural
These suggested appraaches huove heen  hugely
This paper provides a critival explovation and anelvsis
g pargdoxes and debates swrounding each of these

Ji unpacks the respeciive strengths and limits of
gving envi ronmentil

of these approaches a3 paths for achi
som in Nigerid.
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INTRODUCTION
The cross cutting linkages between (he vovironment and human
mehts hes been one of the hotrest and the most disgussed ey
m Nigenia. i the last Gecade. It hus also remamed a topical
==ue i public international law in general. As Anderson notes,
‘Bever before have s many people ramed so many demands
relating to such & wide range of environmental angl humman
matiers, and never before have legal remedies stood squarcly in
the centre I wider focial  movements  fop human and
savironmental protection®,! A( the cenlre of the debates lay the
basic arguments thae: environmental pollytion POscs a threat 1o
the enjoyment of scvera] haman righs including the right 1o
irfe. Environmenta| scholars, NGOs and interests groups have
therefore called far the need for constitutional recognition andg
profection ol enforeeah]e environtnental righis i Nigeria, to
provide justice to wictims of environmental polluytion

While the linkages between  human rights and the
sovironment seem (o he wll accepted by scholars, the legal
dpproaches advocated [or marfstreaming human nghis norms
I envimonmental policics and regulations have heen subjects
of ink consuming debates. This is the question of approach,
While some scholarg argue for the substantive Tecognition of
buman nghes through  an  enforceah]e “human  right 1o
Environment”, others view [ha adoption  of provedural
saleguards through  which cnvironmental rights may  he
protecied as the better approach. In essence, scholyrs have wet 1g
dgrec on the appropriaie tegal ang pelicy  framework for
achieving the linkages and legal Parinerships helween hyuman
rights and the savironment. As MeCrudden nojes:
-Manstreaming human nghts is o desirable pelicy but there iy
a need for considerably more discussion as to the pmost effective

! BovleA and Anderson M.. (eds) Humaa Highs Apivagohor m ERVernanen g
Froteesion (0% (ord: QU 1994 |
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practical means ol achieving this...some methods that have
hoen suggested might be counter-productive.”

This paper unpacks the legal debates on the question of
approaches for mainstreaming environmental rights inte the
Nigenian Conshitution. 11 axamines the different approaches ihat
have heen propounded, m literatures on the recognition of
constitationally cnlorceable arvironmental rights in Nigeria, In
the second section of (his paper, W discuss two main strategics
that have been proposed i the literature: thesubstantive Tights
approach and the procedural Tights approaci. Justifications are
provided for the choice of the procedural rights approach as &
holistic policy [tamework for mainstreaming human rights
norms inte the Ceonstitution. 1lere, it is shown thal a process-
hased approach providcs preveniive, iransformmative and long-
werm solutions for dealing with the Tuman rights impacts of
cnvironmental problems, Tt avoids the human rights versus
environiment arguments; prompls changes in  instiwtional
practices and also provides preventive/long-term  procuss
through which human rights are systematically integrated inlo
~pvironmental systems, struelares and practices.

LINKING HUMAN RIGHTS AND THE ENVIRONMENT:
SUGGESTED APPROACHES

Ever since the 1972 Stockholm declaration proclaimed thal
man’s natural and man-made environument are cssential to his
well-being, over 130 countries have granted pomstitutional
recognilion 10 emvironmental protection while ahout A of them

1 W radden 1., ‘Manstreaming Hurian Brehes” in Coln Hir ey (=il Liman
Righit i the Comappndy: Stigeiit e Agrenets for Dteage iChtoml. Hart 200%),
also wvailable at ‘=|_'1'-Pﬁfr.ﬂl"ﬂﬂai"_"'ﬁ~'§4_?}. Gep plsn MoGrodden 3.,
md mingtrearing Equality m Northem Treland 19982004 A& Ravicw i Issnes
Congerning the Uperation of the Equality Tty Gection 72 of the Morthera
Irelend At LRSS0 peLocehln E.ooml Eari< ™. (eds], Secson 73 Fopualin
Dhaiw: fa Ii.'.l:u:f.-xz.'i'm:.'l." Bevisn G
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grant individual and fundamental human righs 1w elean
environment to their citizens. Buropean countries such as
France,” Spaim,' Portugal,” Hunpary.” Norway,’ Bulgaria,”
Croatia,” Hussin,'" Palang," Turkey,"” and Ukeaine, “have
constitutional provisions on the environment In the Americas,
Argentina,*  Chile,” Brazl'® Columbia,”" Costa Rica, '™

b Charter of the Envieomment of 2004 (Frasee) S 1 [CEwernyone luss the mght
tu live ina balanced sand health- fiendly BIVITD IS L)

4 A A5 (“Evervone has the cglht fo enjoy an environment suitable for the
developiment ufthe porsond

S Ar SO ol the 1982 Constingtion, [“Evervone shall have the righr oy a
healthy and ecalogically balonced human covinemment oad the duty 1o dafend
it)

6. Chl & 13 of the Revised Constitution of 1990 Tesognizes il enforoes
everyons s fight a henlthy covirormeni,

o P EoAn, 110 b *Fuery person has & cight 1 an enviccnment that iz
conducive 1o health and o awloral suroundings whese productivity ard
divershy are preseswed ™)

8 A 35 ([Citieens have the right w3 healthy and favourahis envircnment

9. CROAT. CONET. ChoIl, Sec, L TP 11, Ad, 6o, {“Evcrvone shall hove a

right 3 & healiay Bfe Alie Sue shall ensure conditions for a lizalthy
anvironment, ™

t RUSS. CONST, sec. Looh 1, ar 42§ “Evervone shall hive the right 1o
Frvoimible eavironinenl)

LT, POL. CONST chll, ast &6 - 1) Public autharities shall pursue plicies
ensutng evological salety of curren! emd future peperations. 7)) The
pretection of the envicenment = the gty of public amthorises. 3.1 Everyone
has the tight o be wformed of the condion and protection of the
eavimomient. < | Public authorities shall supaoit the aciivibies of citizens 1o
nmprove the guality of the emronment.

12 TURK. COMNST, Ch, YT (AL, Al 58 (1983 { Evicrvone bz the Tight to a
|'=Eil-|‘i]}'. batanced covominent)

15 UKR. CONST, ch. 11w 20 {*Fvervone has the tight i an emdrenment thar
19 safe for [ife asd healih i

H ARG CONST, fist pr, ch. 11, arl 41 { “All inhabitans gmpoy the right o 4
healibfel, balaseed environmen: St Qe boman deseloprent, s0 - that
productive achvities saisfy commens needs without compromising these. of
Mulure penerations., ™)

15, CHILE COMST, ch: IIT, an 197%) ¢ “The right o live in an epvdironment e
from contaminaton'™)
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P.femguuy._m and “-.-’enu:;ucla,:' have  also
nalized environinental rights. Afncan countries have

* Fhiopia
" South .-‘-._ﬁ'i.-::.yw Tngq:-.'m Jurkina
e ‘.ﬁgﬂmf‘" and most recently Ren}'a"haw alsn provided

a1

Ay CONST. pill, ehl, wrta, peara LG Ay citizen hus standing 1o
S o popular scticn 10 | an st inqurious w0 the puiblic patrimeiy <1 tie
geramony OF atl enlicy i1 whieh State participales. .10 I envitonment.."}
COLOM. CONST. ut 1, sl L, nrl. 79, (CEwery individieal has (he might to
gmpory & healiny srpvipomnenl

(NSTARICA COMST, ey, art, 30 (a8 grqerded on June 1. i) | Every
ser=an has the right 10 1 haulhy and sealogically haluced envarenment.. "]
ECLADOR CORST. fis bl che 5 see 2, art i i he Siate <all profect the
right of the popalativa le lve i a hesltby amnd cpolagieally balanced
erpruniment thal guatantecs sistainable development. |

PARA, CONST,; pti, 1t [, ki, sec. Ioar 3 = Fveryone has The right 10
e i @ healthy, esologically halumeed environment.”)

VENEY, CONST. HllL Gl B, oot 127 (“Ryery prrsad las o right te
mdpeidunlty und collecnvely enjoy @ lite and & safe, nealthy and ecologically
halunced covisonment™ )

RENH CONST., Art 274 Copry person hos the rmght fu 2 healthy. sphafing
apd Lasting enwironmest]

ETH. CONST. chdlL pLl, 2t FACL) (= All perseis have the mght ti 4 cleal
and Eealthy G onmEnt..

WIGER CONST, ulLll, ait. 27 foarvently suspeneled oy the ppilitacy naiita o
the ... of Febumrs e (“Eack  persom has o right 1o a bezlthy
ezt

MALl CONST. anha - 15 | “Fwvery pomin oS the right fu & healthy
enwipomment”

CAMERDON CORET., Preannle (0 Fyery poTssn shall have a right tooa
heathy covironment.) Foote that panei3 vl the apenibution provides Thit thz
Preamble shall be par and pares] @ F this Constitution™)

sOTH ARR. COMST. ol 2, art 14 [“Fvervons has (e right to (&) &5
ernaranment thak 15 ot papmial 1a thelr batih aret well hzing, anid (bl e hawe
the snviroornl pratectad, for (he henetil of present and futus rEnCTninas
through reasonable lagislative and iheT MEisUres )

TG0 CORST. Bth, subset [, grl, 41 ('Anvone Est fght b a bealthy
crwironrret’

BURE: FASQ CONSL dt. 1, ch. Dy, ard 29 “The nzht w4 healtny
epviiomnen 18 tesngnieed: the protechon, e de fapse and the prometion of
(ki enwipomment 4 i gty Eor wll7) . am 300+ Every pilizen has 1he oght t
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for environmental rights i their constitutions. Same for Asian
countries such as India™ East Timor™ and South Korea. ™
These  rends, sugpest  the importance of  environmental
protection to nations of the world, ;

However, many of these constitutional nghts are placed in
the non-justiciable sections ol 1he Constitution, making them
unenforceable in courts, Apart from Ecuador, Belivia and
Kenya that have new constiturions “hat establish justiciahle
environmental  rights, many  of the other  relerenced
constitutions, establish non-vnforceable environmental rights. [n
Nigeria for example, the 1999 Constitation specifically makes
environmental protection a siare ehjective in ¢hapter lwo on

initate an 2eton o o join 2 collective ackon wder the [omm of a petitien
spminst the act...affecting the envimmment. .. "

ML 1999 OONAT. OF NIGUERLA. Sect, 300 CThe e shall protect and ImpGve
the ervironment and safepeand the woter, wr land, forcst and wildlile of
Nrgeria’)

. Bection 42 of Kenya's 2010 Lionstilchon states thar
Every pergon has the right 4o a elein ond Dty ervemonment, which inclucas
the right a) to have the eavirenmens protected for the benefit of present wnd
flure genciations theowch legiskaiyve aml other mensurcs, particularly those
conteanplated B Article 6%, and b o ligvs ohligations relating o the
envirorment fultilled wnder Apticls 70,

A Constiuson af Ky, uvatlable al
s HERT rl:tl‘.nu.-:'l:u.l-.'.-'l:-lu'ca"'.'icw.'-.-EIJHIIH-':ia:s;'F*:-T-'.LJE:!-.-'-.-'H:I-;HJP_I-'-
‘publishod fohraft pdf accezsed 21 Deceinber nig,

32, INDIAN CONST. A 4f.4 stabes, “The State shell endeavour o protect and
tprove the environmens and 1o safegunrd the forests and wildlife of the
country . Also, Pam -4 of the Constitution, Ariele LA TG stutes that, It
ahall be duty of every citieen of Inda o protect and improve the paial
environment including Forests, likes, rivers and wildlife wnd to howe
compaesion for living createies”

33. E. TIMOR CONST. P st O acd 1507 ¢ Al lave the iight b a hurngn,
Lealthy and ecologically Balamced eavirammen ancd the duly to piotect ¢ 2nd
imprave o foz the henefit of the finrs wmencralions, )

4. REP, KOREA, CONST, obh. I art, 25004 Al citrzens shall have (he neht ti
it healthy and pleasunt eavrmonmen.
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Obgectives and  Dhirective Principle of  Stace

 Secton 20 of the Constitution ex pressly provides that:

saate shall protect and improve the environment and
the water, air, land, lorest and wild life in Nigeria.™®
Section 6(60c) of the Constitmiion makeos this

unenforceable, Seclion 6{6)(c) provides thal:

The judicial powers vested in acoordanee

with the foregoing provisions of this secrion

shail mor except as otherwise provided by

shis constitution, extend o any issne or

guestion as to whether any aot or amission

&y any Judicial decizion iy in conformin

with the fundamertal  oljectives  and

direchive principles of state policy seit out in

chapier Il of thiv constimrion.

grovision of section 6(6)(c) denies the courls the power to
on any i1ssue having to do with the enlorceability of
wn of section 20 of the Constitution, For example, in
(Trustees of Roman Catholic Schools) and other v
~General, Lagos State. the Court of Appeal, while
the constitutional status of the said Chapter stated;
While section [3 of the Constitution makes it

a duty and responsibility of the judiciary

amoaong other organs of government, (o

conform {o and apply the provisions of

Chapter I, section 6 (6) fe) of the same
Consttiufion makes It clear tha! that no

cowrt has jurisdiction w prorounce on gy

decision oy to whether any organ of

See fhe provisions - of the chapter TU of the Constuulion of the Fedoral
Bemeblic of Migetia 1959 (as amended in 20110,
Cemsmution of the Federal Republic of Wigerss 1999 fus omended 2 201 1
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confarmity with the Fundamental Objectives
and Direciive Principles of Stare | eelicy. It iy
clear therefore that section 13 fas net made
Chapter Il of the Constitution Justiviahle. f
am of the apinion that the obligation of the
judiciary 1o observe the provisions af
Chapter IT s limited o interpreting  the
general provisions of Constitution or any
offier  statute in such g wery  that  the
provisions of the Chapter are shserved, but
thiz 15 subject to the express frovisions of
the Canstitution.”

sovernment has acted or 05 acting in

The non-justiciable status of environmental rehts in Nigeria has
continued 1o fuel calls for more robyst constitutional
recognitions lor environmental rights in Nigena. Scholars and
advocates  have  sugmesied difliront approaches . for
constitutionalizing environmental  rights (0 make  them
enforceable and effective. *The have been calls o consider
other alternalive windows lor mainstreaming  enforcecable
consiilutional human rights on the enviromment inio the
Nigerian Constitution, This ranges from the ides of amending

37, |1981] 2 NCLR 337,

. Roox . Linking Human Hights and ©limate Lhange at the United Mations'
(2009) 3%(2) Harvard BEnvironmental Law Beview 477-438; Reagnmani 1.,
“The Increasing Currency and Relovance of Rights-Bazed Parspectivies in the
Infermationn]  Negotiationz - or Climalc Change™ (20109  Jourmal of
Environmeatal Law 22:3; Parsons A., “Human Baghes and Climate Chynge:
Shifting the Burden 1o the Stae® (2009} 907 Sustainable Development Law
& Policy 22-23; StallworthyM.. ‘Frvdreamental Justioe Tmperatives for an
b of Climaze Change® (20093 36(1) Jourmal of Law and Angiety 5574
Hobmun 1, “Teloo as Teon: A Human Haghts Approach oo Climgs Cliange tor
the Inuit?' (2008 18(2) Transmabional Eaw f& Conteinporary Prohlems 294-
Wi, Mosper B oand Sunstein ©, “Climate Chinge Justice (200K) 06
Cieorgerown Law Toumal 15651597,
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#e constitution {0 inelude & substaniive human right 10 4
Resthy .:n-.ri.mnn'umtf"“I to the re-interprelation ol existing
sueman rights to cater for the snvironment and the procedural
secoach.” As Boyle guerigd:

_ Should we confinue {0 think abowl human

rights and the cnvironmeni  within  the

existing framework of kuman rights law

which the protection of human rights is the

central focis — essentially a greening of the

right to life, private life, and property — or

hay the time come to lalk directly about

crvironmenial rights — i ather words a

vight to  have the environment  fiself

profected! Should  we (ranscend the

arthrapocentric in favor af the ceacentric?”

These suggestions have been hugely debated and contested.™
Considering the conlusions that surround. thesc debates,

2 Chgbodods, “Epwironmental Froteciion m Migeriz: Two Deocudes Adler ok
Tncidence™ 120003 15(1) Anned Swrver af Derngticeal wod Comparaine
Low pp. 118, Shelton D, ‘Treveloping Subsantve Epvironmenm! Xignis
(701031 Jourpal of Huwnon Rigns amd the Eavirenrent, B8-120; Turner md
Substntive Envireimenis! Righe: Ave Lroinaieon al the Legal (hligacions of
Dherigion-Makess Tequorsle  the  Brviruriient (London:  Eluwer Law
Intemational 20047 Pacllemans a, ‘The Human Hight lo & Heaiths
Environmenl a5 o Guhsmntive Right' in Dejcant- Pons M., pnd Paeltomerns M
{edsy, Humah Righrs el i Environ e (Corancil of Curope 200Z7 11-1%.

a0 Andersun M., “Hushan Rights Appraches to Enviponinenial Proteciin An
Crvervicw', in Boyts A, el apgberson M., (eds) Human Riget Approgohes o
Envirenmenmal Prajection |OUF 1auasat 1l

21 Boyle &, “The Role T Tnternasional Dleman Wights Low in the Prodection of
the Enviromment i Boyle A, anid Anderson B, Deds]) Siemian Right
{pproacies 1o Fmvironmenal Protecgon (OUF, O Ford 19903 ut 43,

47 Rajamoni L, “The tnereasing Curmency and Relevance of Riglss-fased
Pesspectives o 1he taterpatiom | Megotiztns an Climate Change' {20000
fiusinal of Envirenmental Law 2215 Fipmaurive M., Confemoiary Iszucs in
imfernationm Eevirormen Lt (Edhward - Elgnr I005] 170 Boxle A



23 Megrtan Natiooo! [imun REoAE Comiaain Saeng!

particularly il tendency to confuse one approach ur proposal
with the other, it is pertinent to show how cach diller from the
other, and 1o explore the strengths of one approach over the
other, The dillerent approaches are discussed under two broad
headings: the substantive rights approach consisting of the re-
mterpretation approach and the new rights approach: and
sccondly the procedural rights approach,

SURSTANTIVE IIUMAN RIGIITS APPROACH

Since Bovle wnd Anderson’s 1994 path-brasking (reatise that
cxamined the linkiges between  human rights and the
environment, scholars have argued in favour of an approach that
pratects the environment through substantive and eniforceable
sections of the Constilution.® The core of the argurnent here is
that environmental proleetion can best be achieved when it 18
given binding recognition in core legal instruments. ™ Scholars
propose that environmental protection can he recognised cither
by esiablishing or constitulionalizing a new human- right 1o
enviromment; or secondly by re-interpreting existing human

Human Righes o Environmental Rights? A Reassessment’ (2007 XV
Fordhom Environmental L Rev 471 g 497 koraveheako 5. Rizht o Carbaon
oo Bight to Life: [ fuman Hights Approdches o Clmate Change (200K 9
¥errment Towmal of Enveronmental Law 513947,

43. Boyle A nd Andersom. M. (eds)  Humas famht Approgcher o
Exvivawment! Proteciion Ok QOUP 1906

M. Tamer 8., A Subsiansive Envirgnmenio! Right: Ar Exawinction of the Legal
Chligations of Decteion-Makers fowardy the Emaronment (London: Kiywe
[ [ntermaiicmal 200591, Pacllersares M., 'The Human Right o 2 Healihy
Envirsrment 44 a Subatanipve Right' in Dejeent-Pons M., and Paclernars M.,
(euls), Hineaw Righic and the Emviroament (Council of Europe 22y 11, 15
Atdpathe 5. * The Right 1o a Healthy Life or the Fight e Ddie Polhaed®: The
Fmergence of o Human Right to 2 Healthy Eavirunment onder Interoationg)
Law' (2002} 36 Tul. Enwil. LJ 65, May I, “Conatiutionnlizing
Environmental Rights Weorldwids' (20 25 Pace Envl Luw Rev. H3;
Ebcku K. *The Constivenonal Right =0 o Heulthy Evvironment asd 1uman
Rights Approaches 1w Envinmmental Protection in Migeria: Gbemre v Sheil
Bevisited” (20075 1603) Kev. Bur, Commianiy & It Pt L. 102
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smch as the right w life ar the light 10 health o include
tal proflection as an eleiment,™ Boyle calls this the
" of already qutlng rights and remedies to cater for
tal protection.’ This indirect approach ealls far
courts and international  orpanizations to  derve

tal protectton  from existing bhuman  rights

A Bemterpreting Existing Rights: The Indirect Approach

" & m=n approach suggested Lor dealing with human night 1ssues
w ssvimonmental protection is the re-inlerpretation of existing
Smman nights o cover environmental issucs. This expansive
wproach [ocuses on the mierpretation of existing human rights
wech as the right o lile, 1o prolect the environment.  As
Axderson argues ‘existing rights must be re-mterpreted with
smemation and  vigour in the context of environmental
soncerns which were not prevalent ol the time exisling rights
were first formulated ™ Harding alse notes that existing human
mehts such as the right lo Lfe, right to health und right to
wmformation are alveady robust in themselves o0 protcet the
emvironment and that proposals  [or new  constitutional
eavironmental rights are at hest superfluous.™ 1le areues that
smvironmental rights can be ncorporated silently and less
dramatically into existing luman rights by amending or
greening these rights, making it unnecessary to creale a new

5. Shelion D, 'Developing Substantive Eovignmcnta! Rights! (2000 | Jowma)
of Hurars Kights and ihe Envaronment 859-120,

L5 Boavle AL “The Bole of Tniematzona! Human Waghts B m the Prstecion of
the Ernvironment © mBovle A, and  Anderson W (eds) Hluneee Sihi
Appvoiches i Envivenomenie Provecion (0 Rand; OUP 15496 43,

470 M Andersom, 'Human Rights Approache: to Environmental Protection: An
Crvierview’, (e at 7-8

485, Hamdimg A CPractical Human Righes, ™NG0s apd the Envieomment i

Pelaatansin shid, a1 213
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right.™ Anderson seemed to by in agreement with this when he

argucd thar:
existing pights, i fullv realized are so robuse
in themselves  that proposals  for mew
crvironmental vights are at best superiluous
and of warst counter-productive. The frody
of existing rights at the intermational level is
detailed and comprehensive, An LrELEn
may be made our that i activists devaied
their  attentions o secwring  additional
ratifications and campaiping for effeciive
imiplementation  of  existing  international
instruments, rather than dreaming up and
promoring e sraneardy then
emvironmenial  profecion will  folfow
automatically.,, ™"

Boyle has also argued that the right o life, personal liberty,
political information and the freedom ol association can be
utthized 1o provide remedies for enviranmental concerns without
the need for creating another right ™

This approach emphasizes placing environmental concems
under existing human rights.™ It is an approach that has been

a9 i 2290 Sew ylso Shelion 1 . CHumor Ri,gl:t; anil the Epvitonment: Wt
Apecilic Environmental Rights Have Been ecomized? (2006} 35 Deny |
Imt’] L &ePal 'y 1249

. Anderson M., ‘Hurnon Rights Approaches o Fnvironmental Peslechon” i

Boyle A, and Anderson M. Human Biokrs dppeoseben o Emareisesnio)

FProiecsion {Oxdord: CLID 1) 4

Boyle AL, “The Rolz of Tnternational Human Rights Law in the Protection of

the Bnvironment” fud, ) $3-26.

id Bec Doelle M. “Climate Change sod Human Rights The Role of 1he
Imemnational Huwman Raghts in Motivieling States o Take Climae Change
Sorimusly ' (20047 102 Macouare Journzl of Tolersanonal and Caimpanive
Enviconmental Law 183 Lewis B Clinse Change and Humen Rights:
Perspactives of Environnaatal and Indigenous Rights' (20083 110 Tosermad o
I'be Australasian Tow Trachess Assoctstion 155,
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developed ternationally by the ||.u:ll-d|ar:.. a5 & TLSponse
wonmental concerns brought belore them.™ For example,
e Cabcikovo Nagvmoras Case, Judge Wecramantry af the
sional Court of Justice (IC) recognised the protection of
evronmenl 45 a ‘sing qua non for Fumerous | human rights
2 right health and the tight to life itsclf.” The African
‘u:amn also adopted s ::lpprr:-aclt i the recent case of
Emdorois Welfare Council v Kenya” The Commission linked
ssewonmental proteclion to other human rights when it found
e Government of Kenya in violation of the rights to froedom
o religion, property, culmre, religion, environment, natural
seeonroes and the right o development of the indigenous people
wf Endrois.

The recent case of Marnville Emvironmental Action Now v
Uwited States- an environmenial pollution petiion broughl
sefore the Imter-American Compussion  against the US
Govemnment is another example. In this case, lhe US
Government had opposed the admissibility of the petition on the
sounds that ‘there is no such right as the right to u healihy
environment either directly, or as a component of the nghts 1o
afe, health, privacy and mviolability of the home, or equal
peotection and freedom [rom  diserimimation’. 7 The court
sowever held that while the US may not recognise the right to

43 Sea DPost H. 'Hoton and Oilbers: Fumber Clagfication of the Tondireet”

Individusl Hight b a Healthy Envaremnent” (2000} Colum. I, Envt, 235,

Gabeikove Mapemoros  (HungarySlovakia) (19980 37 ILM 162, 204

{ Separite Oppnian of JodzeWesnimaniry .

Cleaier for Minorine Sipkte Developmen) (Kenya) aed Minonly Righis Groug

Trternaionad o |r||'_l_|'|;u'!'_lll|:!li'- e Endorody Wellum: Coungil ve e, Al

Coort For Humzan and Peoplzs” Rughis, Case Mo, 276

6. Organization of Amorican Staes, Inter-Am. Commission on HE, Morsewlin
Frwironmeiiod donon Newe v Dinsteed Saves, I'LGPL‘-TI e A3, Petitton no
242005, Admasstbilioy, OEA S er LV T3S (107 March 2001407 5.

57 Responss pi Ihe Gaovernment of e United  States,
<hittpd i 2hiumansights. orgrdoes LS [ essramac-e-bl ossvill-Petitinn-09-
i pd > aecerred 12 May, 004,

&

[
||II
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envirenmeni as alleged in the petition, the Commission finds the
petition  admissible based on a  broad inlerpretation of
intermational and [nter-American human rights svstems,

The European Court of Human Righis has also recognised
these linkages in a number of cases ** For example in the Lopez
Esteny case, the court held that *severe environmenisal pallution
may affect individuals® well-being and prevent them [rom
enjoying their fundamental human rights™ In  Yanomani
{ndians v Brazi{, The Inter-American Commission on Human
Rights held that Brazil had violated the Yanomani Indisns righl
to life, liberty and personal security by not taking measures to
prevent the environmental damage that resulted in the loss of
life: and cultural identity among the Yanomani *

This approach has been adopted with success in a number
of national courts with India laking a notable lead. In India,
judges have, in a number of cases equated environmental
Pollution 1o & direet vielation of the right to life® The right to
life has been nterpreted in India to include the right to survive
as 4 species, right o a good gquality of lile, the right to live with

58 Seo abwy Gwerea w I 8 BHEC 63 (1999 Haiion v Dt Kinednm
(20027 34 FALEE, I; Evriutos v Cireere (2003 36 EHRE 2472 [52]; Taskin v
Tirkey (Z006) 42 EHEIR 500 Marens Cremvez v Spain (200571 41 FHERE 410
Fudeveva v Bussin (2007) 45 EHRR WY Tatar v Somaris (App oo 67021401
27 January 2000, Lever and Agmicebakinio v Poland {App oo 1260503 2]
Tuly 2009; ic v Croatia {App na 323 5 5 Februare 2000,

39, BCHR {1 6795/1994),

GO, InterAm CHR. 7615, OEASer. LVALSE doc, 10 rev, | (EESHE

Gl Bee Rural Litigation and Entithanent Kendra v Utrar Pradesi AIR 1985 5C
652 where the petitioner alleped that uraithorized mining in the Dehra Dhin
ared adversely affectel the coolowy and envimment. The Bupreine Court of
Lidea wpbedd the mghe to live in & bealthy snvironment and issoed on order 1o
SEAEZ shining dperalivns notwithsanding le significant investmeat of money
atud fima b the company. See zlzg Weokyr 3 Dadon aF fdic (19RET | SO0
19 MO Mot v Cielven o nielf (1997 2800411 iy Coralie Mullin
v Liwion Teveitry of Dalki ALR [0R) S¢ 45, Charanlalfai v Ul of
Sz ATE 1000 50 1480
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v and the right 1o livelihood™ For example in Suihash
Wasmar v Stare of Bihar, the Indian Supreme Court observed that
Ssese w0 life puaranieed by article 21 includes he right ol
Emevment of pollution-free water and air for full emjoyvment ol
W' " The same position was taken in the Pakistani vase of
Shets Zia v WAPDA."

Semilarly, in the Nigerian case of JonahGbemre v Shedl the
Wegerian [ederal court in a radical pesilion held that Shell’s
mmon in continuing to flare gas in the course of their oil
esploration and  production  aclivities in the applicant’s
esmmunity is a violation ol therr fundamental right to lifc
seciuding healthy environment) snd dignity of human persons
smaranteed by Scctiens 33(1) and 34(1) of the Constitution of
s Federal Republic of Nigeria, 1999 and by Articles 4, 16 and
24 of the African Charter on Human and Peoples Rig,h!":‘..&s-“liﬂ
sproach was also adopted by the African Commission on
Human Rights in The Socia! and Econemic Rights Action
Center and the Center for Economic, and Social Rights v
Federal Republic of Nigera,""The Commission held that oil
eperations in the Ogoni Communities has resulted in the
wiolation of several rights of the Ogoni people as puaratteed by
the African Charter. These include, Arlicles 2 (non-
discriminaiory enjoyment of rights), 4 (nght 1o life), 14 {nghr to
sroperiy), 16 (right to health). 18 (family rights), 21 (right of

£1 See  Sabhareal Y. C'Human  Foghts amsf the  Eovirsament’
<hrtps sty supremesouriofndia nic. infmew links humapnghts heme
pccessed 12 March, 2004,

&1 ALR 1499 5C 424,

&4 PLI 1994 5C 693.The Pakisteni Supreme Court held that Adicle % of the
Constitution of Pakisten which states that no person sholl be deprivest of Ll
inc e e ight to 2 clean eovizonmsnt, |

&5 Mo, FHO/DACESINE, (Moy 14, 2005) Fedeoral Hizgh Court of MNipena,
avadlable at http Sararee climatelow orglvasesoce-ducementafigeriani-shell-
oS -jud pment.pd{

i, Commm. Moo U5586 [2001].
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Peoples to freely dispose of thair wealth and naigra| Tesouryes)
and 24 (right of peoples to g satistictory environment). The
Commission held {hat the Nigerian Government had comdoned
and facilitated these violations by failing to monitor fha
operations of the of] companies and 1o respanding to the plight
of Ogoni communities, The tuling of' the commission derives
the right to environmenal protection from a number of existing
rights to provide jusiice to the Ogon; COmmEnity.

However, thig approach could at times be faged with the
Problem of uncertainiy and ndelerminacy. As Churehi]] notes,
there are unly a handgyl of cases in which civil and palitical
rights have heen applied 1o environmental complaints with
success  before international courts,”  As claborate as the
Jurisprudence and rhetoric of courls on the question of linkages
are, they have not been given detailed recogmition in leaislatve
O hard law instruments, A such, some counls have found this
45 a basis for a radical departure from 1he position that sucl;
linkages exist. It is pot uncommon for, protagonists to argue that
there is no such right a5 a rght 1o environment under the
Nigerian constitution or under international faw 5

Such argurments show the shortcomings of dpproaching
Envirenimental protection thtough an indirect approach,* A right

R

87 Churchil! g, “Envrronshentsl Fights i Exrsting Huinan Rights Treaties’ i
Bovie & and Anderson ML, B Righ ipproaches fo Envirorimenia!
Frator i 1D bord: O 1096) Ra

G, See the decision in Tuaner v drmecg Seepd (1972} 340 F, Bupp 532, 537 where
the US count hell th e legnlly  enforceahls meht to 4 Denlthfy)
enviremzal i guzmmntoed by the Fourtecisth Amendment or any b
provision of the Fedepsi Constituimon’, See alen D Shaney V Winmehagp
T of Noe. Serv, (] 9ER) TH9 1LY 1un I'5935-96, decizion tiTirmed
m 256 F2d 576 ¢ 2th Cir 1977)  Loper W Eopi Kiver Wasarshiod
Assacigtion ¥ Copis of Exngineers {1977 414 F. Mupp. B8 {N.W ),
Lincleey v Marmer (19727 11 & A5 UK 56, In thees Cazes, the conTis nefizeed
0 recmimige 1 right o =0ViNent,

6% See Posner E., Climpse Chaige amd Inemarional Human Wights Litigation-
A Criligal Appraisal' (20071 158 Liveisiy  of Pennsylvaniz  fgu
Beveewl 923 Avenll w ‘Linking  Climate Ligation  and  Flyman
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i a healthy environment is not yel constimtionally recognized
in Nigeria, as such while the mdireel appreach of establishing
this linkage might work in certain cases, it might not work in
more complex cases.” This reduces the chance of seeking and
ohtaining redress through this approach to mere probability,”
Unless there is an express constitutional recognition of a righl 1o
healthy environment, the linkages between environment and
humar rights might remain obscured in Xigena.

The indirect approach could also bring  hardship 1o
cnvironmenital claimants in cases where such pollution has not
brought about any loss of Lile, or has not violated other rights
like personal liberty, political participation and the freedom of
asanciation.” In such cases, it will be difficult to bring claims
under any ol these rights, Communities may suffer [rom huge
envirenmental pollution [rom an adapiation project bul remain
unable to seek redress il for example 1t does not lead 1o death
(thus the mdght to life is stll intacl) or does nol impair thair
movements in any way (the right to [ree movement is still
intact).” As Francioni notes:

Rights’[200%) 18 Review of Furapean Community amd Internsbional
Envitonmental Law139; Osofsky Ho, “The Inuit Petition us 2 Bodge: Bevond
Mhalectics of Climate Change ond Indigenous Peoples’ Rights” {2007) 1
American Fidian L Review 675 Post B, ‘Hatton aod Othees: Further
Clasifiegtion of the “Indirect” Individual Right to @ Healthy Eperonment
(2000} Colur J. Enve, 25 :

T Fhid,

7. ENP ¥ Congds Commumication o, 671980, sce alse the Petition to the
Iter-Amercan Commission on Human  Riphls Secking Relefl From
Viglalions Resulting From Glabal Werming Caused by Acts and Chssions
af the United  Stafes,  Decewber 7. IMA3. Avaleble ot
<htpsfwwciclorgClimaedClimate_mgit buml=- aecesssd 12 March, 2004,

77 GeeMarshol! 1, The Humen Right @ o Clean Envirnmeat. Phaotem o
Realiny® Tle Europesn Cowt of Humen |Gights and Eriglish  Courts
Perspoctives on Halaneing Bights m Freiromment) Cases {2007) T8l
SNomdie 1 Dotl Law 193,

73 Gkelton D ‘Human Rishts, Envionmental Rights, and the Bighkt
Environment® {19913 28 Stanfond Joarnal of Internaticnal Law, o 131
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At does not make much sense to EREaEe
hutian  rights  language  to combar
cuvironmental degradation only when such
depradation  affects. the Fights 1o [ife,
property, and the privacy aof certain divectly
affected individuals. This reductionist wse of
human - rights  may even  be  counler
productive in that it tends to reduce environ-
mental values to the very limited sphere of
tnelividual tnrevesy, thus adulternting rheir
Inherent  nature  of  public gaods
indispensable for the life and welfare i
society as o whole, This doey mot mean that
the human rights approach to environmental
prolection  considered above showld  he
discentinued. On the contrary, iy plea Ly for
a more imaginative and  courageous

. Jurisprudence which takas i
consideration the collective dimension af
human  rights affected by emvironmental
degradation and adapts the language and
technigque of human vight discourse o the
ewhanced  wisk  posed by srlabal
ervirunmentul erises o society and, indeed,
to humanitv av g whole, ™

The express constitutional recognition of the linkages between
human rights and environment through enlorceable provisions
has been identified as a possible way to prevent such situations,
As Gearty notes, environmental protection needs a more direct

4 Frangont F., ‘[oternationzl Human Fights mn un Esivirenmental Horron®
LZOT0) 214 L) Busopean Towrnal of International Law 55
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oo in human rights law than can he provided by the nght
mgeacy or by oivil and political rights gencrally, ia

B The New Human Rights Approach

Thees have been unprecedented demands lor a constitutional
weendment in Nigeria 1o link environmental protection and
Sweman rights through the creation of an entorceable human right
+ = healthy enviromment." This approach remains the most
4ebated approach W mainstreaming human rights norms inlg
=ronmental protection in Nigeria and under international
= Proponents of a right lo healthy environment in Nigeria
=] for its adoption as the best approach to pruvide for the
~f=ctive protection of the environment from pollution caused
sy oil-related pollution; trans boundary movemen of hazardous

4 Geaty C, ‘Do Human Rights Help or Hindey Envirunmental Protectinn?”
{20103 1 Jeurnal of Hweee Righes and the Enarenmeant -2,

%6 Ohyhedol., “Brvironmento] Protection in Nugeria: Two Decades After Koko
Tncidence’™ (2000} 1501 Anmsil Suwrvey of fnsermeiional grd Comparaiive
Law pp. 1-18, Abdulkadir B.A and Sambo A, “Human Rights and
Envirormental Profection: The Bigerian Comstiuticn Examined” Journal wf
Food, Drug arsd Healih L2009, 2, pp. 61-95; Koux 1., 'Linkiny Human
Rights and Climute Clange st the United Mationg” (20091 33 Hananl
Environmental Law Beview 377-498; Pystiglione &, "Human Rights and the
Environrnent’ (2010] 14{4} The Internationa] Journal of Human Rights, 524
541: Voo Dkussa 1, 'Human Rights aad Clinate Chenge: A Trogedy in the
Making' {2008) 31025 The University of New Mol Wales Law Journal #3572
th4, Harrington 1., *Climate Change, Human Rights il the Right to be Cold”
{20071 18 Fordham Ensironmental Law Beview 3 [3-525: see alao Lewis 1L,
‘Climate Change ond [luman Rights: Pecspoctives ol Envirommentzl and
Indigenons Righs' (20081 L) Jownsal of 1he Avstralasian |aw Teachers
Association 153181

-1 DUpited Nations, ‘Outeene Document of the High Level Expert Mecting on
the Mew Future of Herman Rights and Epwironment: An Agenda for Mesing
Earaurd  (Maioohi, A0 MNowember - I Digcember 200
ikt e ||nr.:.nrg:mmnmnu.-ﬂ'.a]g-:lt'ﬂnuutc-'].jnl-:i.fliuk.a!'-:pr.':'fﬂhl1lzlez—':
TT"'.-ljI:r'._i{._'.'n-‘l._i_r'o..-l:l"'!-'iﬁ-;,!.f'ﬂil.bi;‘l—lﬂd-lfl&.llI11_|IIIEEE|'.'=EII.-|_.:';':--'-' soceysel 12 March,
2414,



[y
[

reiperian Mogoiel S Ripglees Coomaision Tonrms)

wastes: and other eavironmental oncerms lacing Nigeria, ™ The
crux of the argument here is that environmental pratection is
lundamenial enigh 1o he accorded Justiciable human rights
slarus, ™ _

Constitutionalizing environmenta) nghts has the potential of
2IVINg environmental fegues greater moral urgeney as it wyl]
emphasize the seriousness of the threats of environmenty]
pollution to human existence and the need to act Last. It has alsg
been said that bringing environmental pollution under the
human rights repime has te potential of offering individuals the
epportunity to hold polluters directly accountable hefore for
thewr pollution * It has alse boeen argued that g susbtaniive
covironmental tight could be o beiler way 1o place
envirentnental matlers at par with other urgen) concerns such as
Crime, terrorism and toriure, !

An enforceable environmental nght could alse protect
savironmental  walues  from  povermmental lluctuations. [f
recognised, environmental rights are likely to endure and
survive as legal noms due 1o the usual inertia and reluctance of
Eovemments {o amend the constifution, ™ Anather factor 15 that

TH May 1, ‘Constitutionalizing Fovironmmsntal Rights Worldwide' {2006) 23
Pace Envl Law Hev. 173 Fheku K., 'The Ciomstitutronal Rageht e Healthy
Foviromment and Flemzn Righ's Approaches 10 Fovirnmental Prodection im
Nigeria: Gihemie v Sl Rovisitie” 1 2007) |63 Rew, Eur, Commmunity £
Tet"| Ervet] 1, 312

M Seeles I, 'The Lindertying Legal Theaey 1g Support & Well-Defined Humag
Righe 1 3 Heulthy nvironment ag = Primeiple of Crslomary Inteitioe)
Law: " (20000 25 Columbia Toumal v Environmentn] Law 3015,

& Tumer &, 4 Subsicnitive Emvirammeie Right: dn Exvamingtion of ter Leger!
Cilignons of Decisinn-Mikers fewards the Envienamens (1 ondon: Kluwer
Law Iiternntinng) 209 5670,

Bl Kickel I “The Human Reght o & sy Laviranmci; Phitvsashical
Perspechves on ite Reope and TustiSeanon’ 1) SISVIE I Yale 0. dmeth 1 23

82.  Yes Colling. L., "Eavironmental Wights for phe Futiee? Intergencrational
Eguity m the BUTU0TI63), Wev pue Lompumity lae'! Fawtl. 1, 321
Cook K., 'Eovinmmenial Bights a5 | luman Rights” [2002) 3 Bur | jum. frs,
L. Rev, 196, Do Vg &, "Piows Wishes or Directly nforcanble f [uinan
Righis? Sucial wnd Foonoiie Bighes in Sauih Afiea’s 1996 Constitution®




lizing Envieoamenial Rights fn Aigecia: Befleclions 33
i The-Chawiion O Apperach

ng environmental tights would offer a more
detailed and well-documented approach for dealing
Lmiapes belween environment and humnan rights.” Up
_ these linkuges have developed in a fragmented

scross federal and state courts. This has not fostered a
emdersianding of the linkages in Migeria; it has also
e courls failing o recognise the existence of a right

nt in Nigena™

Bowcver, this approach may be criticized for a number ol
The first and the strongest is the lack ol certainty or

in defining the scope and content of s propuosed
seht ¥One substantive requirement of a right is thal i
give tise to practicuble and identifishle rights and
s [Tuman rights most be determinate in scope and

(79373 13 Sowh Affican Journal . om Human Kizhis 4% 0lesen P,
Eovironmental Righis we Tart of Pumdamental Rights: the Leadeship of the
Jesficiory in Pakistan’ (2003) [T Ecopreso-Lynd/LNEP "EECC A Region
bulges Symiposiom’, May 2003 Klaus I, “‘Humun Rights nnd e
Environiment: Medefining Fundamens| Priociples” m Brenden Cilegson and
sichaolas Low, Governing far the Emvoonmert: Globa! Profilems, Erhivs aad
Pemagracy [Palgnila. Hampshie 2000 3. A Palmer, San Intemanos:l Right
s Enviroprent: a Mew Genernbon?? (2006319 Interights Hulletin 1415 M
Soveruski, ‘Envimnmen; Fights versuy Faviconmental Wrongs: Forum over
Sighstapre? (2007) LA Bev L Community 'L Envel L. 261

Osofsky H., ‘Teaming (om Envieesnscntal Jastice: A Mew Model for
(mternationzl Emvironmental Raghts,” (2005} 2401y Stanferd Erpeirominental
Lo Journal WL,

Gee Caurlson I, “Bellections on a Problem of Climate Justice: Climmate Clange
amil the Rights of Stetes in 2 Mimiealist Intermational Legel Order’ (20404)
§R(1) Transnational Law & Contemporary Pramloms 45-6i

Byrser M., "l Polar omd Palyeeoim Approgebes. ke Himan Rights and the
Enviconment’ {2002 28 Colum, 1. Enwtl. L, 271-377; Cullet P ‘Defiratnm af
an Fnvironmental Bight m a Human Hights Context’ (1293) 13 Metherionds
(). Hom, Ris. 25

LUnited Maticns, *Setting Inzerousone] Standunds ia the Field of Iy
Rights™ (5.A.. Res 317120, U GADR, &lar Soss. Supp. Moo 33 al 178,
179, 1M, Diac. ASHS30 1987, |
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consisient in formulation,®” Al the present, scholars have vet 1o
come up with a consistent answer to the question “how should 2
caonstitutional human rghl 0 environment be defined in
Nigeria? Which dimensions of the envionment are to be
protected and what degree o environmental change s
permissible? A constitational right to a clean environment in
Nigeria is likely still some tme away because the legal
community is still strazeling o delne the exact scope of such a
human right. Dilferent adjectives have been used in deseribing
this proposed right; which makes it diflicult even for scholars to
agree a commen delinitional standard. 1) has been expressed as
a nght w a ‘healthful’. ‘clean’ environment® ‘healihy’
environment,” ‘decenl’ cnvironment. " safe’ environmenl,

57, Spe Joodbart M, Meman Rigiiis. Pedities and Praciiee (Chscland: O 20060
seet alzo Grithin 1., Ox Moo Miphes (OUT 2008,

i, Okaaetiah ' “Right fo & Clean Fnvimnmens: The Case fur the Peopiz of il
Froducing Comirminitzes in the Weger Delta® 119971 21 Jovrmal of African Law
43-61, Giibson N._ ‘The Right to @ Clean Environcst' | 1990) Sask L. Rev
341 Shaw M. Sricreifong Law (CUR Z008) 847 J Marshall, *The Human
Right o a Clean Envirenment, Phantomn or Reality? The Furopean Court of
Hurman Raghts and English Coams Perspective an Baleneing in Environmsenta)
Lases (M0 Pai2]) Wordic 1. Tnc T 103,

A9, Martens M., ‘Constnctionul Right to 2 Healihy [nvironmest in Helgiem'
{2007 Ha03) Rev. Bur, Community & Int’l Envil L. 287, Paellemams M., The
Human Brght to a Healthy Faviconment as 2 Subsintive Right' in Thejeant
Pons M. and Paellemortz M., (wds], Soman Riphis aed the Emiramment
(Conmiiil of Eorope, Steashnurg 20023 11, 13, Awpaths 5, ‘The Right o a
Hepltly Life of the Right to Die Pelluted?: 'he Emergence of @ Himen Right
0 & Healthy Environment under Intemational Law® (200327 16 Tul. Envtl. LI
65; MeClymonds 1, *The Human Right w0 o Healthy Environment; An
Tisternatiom] Legel Perspoctive' (19921 37 N.¥Y L. Sch, L. Bev, 5%3; Ebcku
K. "The Constivaczonal Bigar to 2 Healthy Lnviceament and Hurman Righis
Appraches to Eaviconmental  Protection in Migeria: Ghemrz v Shell
Eeavisited” (200070 16(3] Rew, Eur. Commnumity & et Envtl T 30 2 babma A
“Enfoncing the Right to 2 Healthy Lnvironment s Latin Amerza’ {19541 314
Rev. Eor. Cormamity In'l Enwil, Lo 215 Ciiomgetts 5. "The Right 10 Live in
2 Healthy Lovironment i Scliijver 8Noand Weis ., {eds) (mternarional Law
pitd Susiwinalile Develapment Priacigloy and Practice (MartinusNijhoff
Prblishers 20041
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-:-nvimnmem,""' “yiable’ Em-'u'nnmemfj':' . feond’
#* and cven a ‘nght to be cold’ Lo mention just a
Srhe use of different EXpIESSIOns 0 deseribe the same
eflects the general lack ol development of an
substantive right.”
This aside, there is also a lack of an agreed slandard on
i the content of this right will be. As Crawford pats it, "0
% a5 the clmims such as the right to.. the environment are
esmcemed, the gifficulty i3 that therc ix as yet no level of
gecalstion of consequences of those rights, failing which they
s only be said to have heen accepled as pleasant sounding
Sermlae,..” Without proper definition and characterization,
sxch 2 constitalional Tight might be casily overstretched 10
eower toivial incidences. Establiching an indetcrminate right
=sght open the flondaate ol cases and litigation for the violation
$or all manner of environmental offences.

The new human rights approach is thus very debatable, as 1t
sands wilh little prospect. far the resolution of some of these

a0 SteigerH., Dol B  Foy H. and Matanezus P “The Fendpmentsl Right 10 0
Decent Eavirorment’ in Bothe b, (cd) Frends i Envivanmensal policy wrd
Law [ TUCN 1980).

g1 Mickel 1. “The Humuen Right to a Salk Froovinment: Ihilosophical
Parspertives on its Seape and Justificabion [1993) 17 ¥ale I Int'1 1. 281

22, Hayward .. Canstitutional Erpranmeniel Rights (Crafoml: QLI Z003)-

g3 Sce Collms L. ‘Epvironmenzal Rights for the Future? Tnsergenerationi|
Faquity in: the EL” (20071637, Rev. Pur. Corrmunity Int'] Eovel. L. 1L,

g4 Tumer 5. 'The Human Right to a Good Epvironment The Swomd in the
Stope (20043 & Koo &L Avtors & Int’l L., 277 Tumer 5., 4 Subspgelive
Environmental Right — An Ty amincation of the Legal Oblipanon: of Pucision-
Makors tawaeds the Epviranmeti (K hwwer Larw [rternabional 2009} sy,

g5, See Colling 1. Pnviconmental Rights for the Future? Intergenerational
Equity in the EL {2007} 16(3) Rev, Bur. Lomonity Int'l Envel. L. 325

g6, Turmer 5., A Subsrantiivg Fiarprmental Bight — An Examinafon of the Legal
Obliganone of Pecigipn-Mokers powards the Ervtromment (London: Kiuwer
Law Intemadinnal 2009] 48,

a7 Crowford 1., The Rights of Peoples: Soree Conelusiom in Crawfued J., (2d)
The Righis of Peaples (0% Tord- LR 1602) 55-6E.
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critical points in the near futwee, Tl is therefore perlinent 1o
develop an understanding of how exisiing human rishis
mstruments can be employed 1o protect the environment in
Nigeria, There is a veed w focus on an approach which
mainslreams  already  endorsed  hyman nghts norms  into
envirommental planning and protection. Existing human rights
provide ready-made foundations on which we can build on in an
atlempt 1o highlight the cross-cutting issues in environmental
protection and international human rightls law. [1 15 also a more
practicable approach as it analyses law us it is rather than based
oft what law ought to be — an approach which most times lead 19
more problems than solutions,

Procedural Rights Approach
In this parl, this paper proposes the adoption a participatory or
duc process approach to human rights mainstreanung to achicve
constitational racognition and protection for the environment.
This approuch emphasises maimstrearning existing human rights
norms, slandards, and principles into legislation, policies, and
planning on the environment, so as to ensure that citivens’
‘iterests are protected at all limes. The procedural rights
approach calls for an interpretation and mainstreaming of the
rights of members of the public o information, participation in
environmental  decision-making and  access o roview
procedures.” As Anderson notes:

.the desived quality of the environment is o

value fudgment which is difficult to codifis in

fegal longuage and which will vary geross

cultures and commurities: it is very difficult

to arrive ar a single precise formulation of a

3 Bec Cnmmon Wesla, 'Huinan Rights and Climate Chinge: An Approach
IMsrzsion I":||-||,-: ) Chdy 2003 see  alzoEbbesson I, “Inlormation,
Partwipotion and Acgess w0 Justwe: the Modei of the Aarbus Cossvantion’
L2009 Llated Mations Eapert Mecting, Back ground Paper B 5
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substantive right o a decent environment.
Therefore the more flexibie, honest and
confext-sensitive  approach is fo  endow
peaple with robust procedural rights, whick
will foster open und thoroughgoing debate
on the matter.”"

The procedural rights approach has been described as a holistic
h to environmental protcction, which would strike a
ip between envirenmental regulation and human
mehes “Through  participatory  rights, the desimn of
emvironmental policies could be swrengthened so that therr
esecution and approval would be dependent on the consent and
'mpl:mli-l}n of stakeholders, individuals and commumitics. This
. many human rights inlringements due to cnvironmenial
pulluhuu may be aveided.'"” Procedural rights provide
preventive/long-term processes through which human rights are
systematically integrated inte environmental systems, structures
and practices 50 as to avoid the source of the problems in the
first place.

This approach is in landem with the precautionary principle
of international environmental law. The precautionary principle
requires States to anlicipate and avoid environmenlal damage
before it occurs. especially where failure to do so would result
not only in environmental degradation, but in human rights

a9 Anderson M., ‘Human Rights Approaches to Frvionmeaial Protection: An
Cherview” In Himaw Mgkl Appeagches to Enviroemenial  Croisction
(e OATF 1998 at [0-11.

100, See KasS. Integroted Justice: Hurman Rights, Climate Change, andfoverty’
2009y 1801 Fransnational Law & Cootemporary Problams DL3- 13
Cailaon 1., 'Befisctons vn a Prables of Climate Justize: Climate Changgs il
the Raghts of States g Minimalist International Legsl Order’ (20097 18 (1)
Trananationnl Liw & Conlzenperany Probdens 45-65,

101, This 1% in line with the principles of prevention and precadtion under
international covironmmental Law,
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violations as well.'™ According to the principle, where there are
threats of serious or irreversible damage, sovernments should
lake all  effeetive measures 0 provent  cnvironmental
degradation, even the lack of full sciemific certainty shall not be
used a5 4 reason for postponing such preventive measures. This
approach calls on governments to anticipate and respond 1o
credible znvironmental threats.”™

This approach could alse help o reduce litigation arising
from cnvironmental projects as it allows citizens to take part in
the process for project approval and execution. Unlike
substantive rights where enforcements are matnly triggered by
vielations. a procedural rights approach prompts changes in
mstitutional practices so thal right helders ure incorporated in
the decision-making process. This prevenls violations and
reduces the possibility of litigation.

Stakeholders who would most likely be affected by an
environmental problem are the most credible sources of
mformation when il comes to environmental threats, By
providing them with the opportunity to bring forward the
existence of such threats, governments can betler anticipate and
respand fo these threats and take nccessary precuutions to avoid
them. Environmental risks can be avoided when informarion on
such risks arc gathered transparently, disseminated etficietly
and dealt with collectively with the participation of those
cilizens concerned. As moted in Principle 10 of the Rio
Declaration:

102, Principle 15 of the Rro Declazation which states that “where there are threats
of serions o irreversible danage, lack of Tull scientific coertainly shall not ba
uwsed ux @ reason for postponing cost cffoctive mepsires o jueeEn
envirsnmcell deprndatioa'

3, Article 3031 of the UNFUCT wraes Suves to mke prec ANLSTARY IMCAsures [
enhcipaie prevent o mitieeee the cavses af ol imate clange and mitipate itz
adverse effeets’. The United Nations Fromework Uomvention on Climite
Chaoge:

“hitpeluniee intresvurcs docs convkp&peng Il =iecessed 10 Jamury
HiL4.




Camsminalizing o cranmntil Rughrs fe Nigeria: Reflections 30
I The Questione OF Approuch

 Environmental issues are hest Randled
with the participation of all concerned
itizens, at the refevani level At the national
level, ench individual shall have gppropriate
access  fo information  concerning the
environment  that iy held Oy pulic
authorities,  including information on
hazardous materials and gcivities their
communities, and  the apporturity o
participate in decivion-making  pProcesses.
States shall facilitate and encourage public
awareness and parlicipation By making
information widely available.  Effective
access  fo  judiciol  ond adminisiralive
proceedings., including redress and remedy,
shall be provided. ™

‘r"'rin-:i;_:rle 10 recognises public access to information, public
participation in decision-making proceedings, and access to
ceview procedures  and remedies  (aceess 10 justice)  as
prerequisiles of a procedural rights approach. Thesc three
lements have also been recognised 1o many international
srvironmental reaties as pillars of a procedural appmm:h."’l‘*
The mosl comprehensive recognition of these principles 1s
coniained in the Convention on Access 1o Inlormation, Public
parlicipation and Access to J ustice i Loviropmental Matters

(The Aarhus Convention).® The convention guaranices the

(04 Sec Shelton [2, ‘Human Rigns aid Dnviconment lssues in Mulhlaerad
Treatics Adopted herwesn 191 and (0L (20023 Paper presented al the it
| TNEP OHCHR Expert Sewingr on Human Raglitz omel the Eavironmenot
[Cenevn 14-10 January 20620,

(05 Aarhus Comvention on AGICEE o Informatten, Puhlic Parlicipehon 30
Decision-Making and Access to Justice i1 Environmental Mattens | Adepied
46 qyne 1998, emered mte force 30 Octoher. 2001} Noo A7
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rights of access o information, public pacticipation, and access
W Justice in environmental matters. Deseribad by the [Lrmer
secretary General of The United Natians — Kali Alta Annan, as
the most impressive elaboration of Principle 10 of the Rin
Declaration, the Aarhus Convention emphasizes lhe rights of
citizens 1o participate in environmental issyes and ubliges States
Parlies: 1o collect and puhblicly disseminate information on
policics relating 10 the environment."™ Cach Staie Pariy 15
expected under the Convention 1o provide information lo
requesting party an proposed or exising activites which coyld
significantly affeet the envisonment, without (he latter having 1o
state an interest."™ This information shall be made availahle as
so0on as possible, except where il is impracticable to do so. ™
These three pillars of gceess 1o imlormation, public
participation, and access o justice can be reflecied in
environmental laws in Nigeria, and in e MNigerisan constitution
t provide epporlunities for the public 1o play more active roles
in policy formulation, Aricle 25(a) of ihe International
Cowvenanl on Civil and Palitical Rights (ICCPR) stipulates that
every cilizen shall have the right and opportunity to participate,
without distinction and without unreasonuble resinetions, in the
conduct of public affairs, directly or (hrough freely chosen
reprosentatives.’™ Article 27 also pravides that in states in
which ethnic, religious or linguistic minoritiag exist. persons
belonging to minerities shall ot be denied the right, in
community with the other members of their group, to enjoy
their own culture, 10 profess and practise their own religion, or

“RttpeAzsatics.un org'dee | b lcation MTDSG Vo lume® 201 P hapre e 20X
ANILZCEN H-13 oo pdf zocessail 19 Mlarch, Z000,

. See Srateiient 0 the L Seoieliry {reneral.
“Orp: i gneee vravenvipp/=accessed 17 Jamuary M1 0,

107, Article 4 of the Aachus Conventioa,

1 i

104, Internanonal Covenant on Civil aml Polisieal Highrs adopied [0 Decembe
LRG0, cotered bt firce 23 Yoroh 19745 UL LTNTS 171100
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= s== their own language. Article 23 ol the Inter AmeTicun
Comvention on Human Rights also provides that every citizen
@il znjoy the right to take parl in the conduct of public atlairs,
Seectly or through freely chosen represeniatives.

Summarily, the  procedural approach  [ocuses  on
semeireaming human rights saleguards that ensure due process,
acliberative demacracy, accountahility and access 1o Justice into
sohcymaking. Merudden alludled to this when he noted that:
Mamstreaming concentrates on government pro-actively taking
weman rights inlo account. Mainsireaming approuches arc
tended 1o be anticipatory, rather than essennially remedial, 1o
e extensively participatory in the definition of the 1ssue and
sow it might be addressed, snd m be integrated into the
sctivities of those primarily involved in policymaking, It gims Lo
complement existing approaches o cumpliance, rather than
seplace  them. [t cmphasises compliance  rather  han
enforeemment. 1 does nol see litigation as central 1o achicving
complignce... Mainsireaming should, thereby, encourage
greater resort 1o evidence based policymaking and  greater
wramsparency it decision-making, since it neccssitates delining
what the impact of policies is al an carlier stage of
policymaking, mare svatematically and 1o a grester extent than
s currently ususlly contcmplated. And. to the extent that
mainstreaming  initiatives can develop  criteria for alerting
policymakers to potentisl problems before they happen. it 1s
more likely that a gencrally reactive approach to problems ol
mequalily can  he replaced by proactive  carly-waming
approduhes. Ll

|10, Amcrican Convention or Human Righss (Adopted 22 Movorther 19489,
ctere | intn force 1ETely. 1978 DLALS, Res. 427 [1IX-N170)

1L ) MoCrudden, “Mainstreaning and Himan Bights” in C Lk fed 1 Heomad
Rigies i the Commmnise. Razlbis e dgents e Chepnpe {0xford: el 20057,
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In the table below, T summanze some of the notable
diffcrences between a substantive rights approach and a
procedural approach to human rights mainstreaming,

TABLE ON PROCEDURAL V. SUBSTANTIVE RIGHTS
] __ APPROACHES
Substantive Rights | Procedural Righis |
Approach . Approach
Focus on immediate causes! 0o 07 _un‘i.ﬂrl-f'llng’_
of human rights violations U et .ﬂ"d u:lmn'.“'ﬂM]
e s L Ry causes of rights violations |
Individuals are objects snd R91¥iduals are subjects and
are empowered to protect
_land claim their rights |
protectingEmphasis  on  realizing

recipients of human rights

Emphasis  an

human rights _ |human rights

Focus  on  inputs andél-’m;us an  process and

outcome _oulcomes i
Emphasis  on  holistic,)

Are focused and  sectorintegrated and

based multicimensional approach
Lo 1551es

Cotrective  and  reactivePreventive, precautionary
Approach to human rights  and anlicipatory approach
Offer universal protectionTarget selection and focus|
of [undamental rights andon marginalized members
freedoms ___ ofthesociety

Focus  on top  downlFocus on bottom up and
upproaches  for  rightslocally owned appn}ﬂchual
protection o nights protection
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CONCLUSION

Of the w0 WA gpproaches proposed  for explonng and
seoemizing_ the intersections betwecn human rights and the
svironment i Nigeria, the procedural mgnts approach arpuably
sands out 83 4 promising and less contested approach through
s&sch human rights norms could be constimutionalized. Through
geocedural Tights, the design of environmental policies could he
gwengthened 10 anticipate, avond and prevent some of the
s=pacts of epvironmental pollution ot fyman rights issues o
sizeria, unlike yraditional approaches that are reactive in natare.
Sy ensuring fhat the execulion and approval of projects are
demendent 0N the consent and conperation of stakeholders,
edividuals and communities, cpvironmental pollution and
o oman rights infringements due to development projects, may
we avoided.

Practically, what this approach means is that the
~onstitution as well as apvironmental legislation such as the
Mational Environmental grandards  and Regulations
Epforcement AgZency Act [EE’ER_I.zM: and the Frvironmental
Impact Assessment et would be reformed o include elements
of participation and meiusion, acequntability; equality and non-
discrimination; empowWerment, apd access fo Justice. The
Constimtion would he reformed to provide & threshold requiring
governments and project proponents 1o Jemonsirate that these
=lements have been complicd with and gyaranteed (o the public
in the planning and sxcention of all projects that might 1mpact
covironmental quality. Any project that Joes nat satisfy the
lemenis would either be referred back or refused approval, I
would alse include cstablishing complaint mechanisms and
procedurcs for siakcholders or private individuals whose human
rights in general have been infringed to seek redress, W block
the approval of such projects or to seck ihe teview of alrcady
approved projects. (onstitutionalizing procedural rights such a5
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aceess o information, public participation and access o justice
can centribule directly 10 the realization of several human rights
in Nigeria mcluding environmental protection. A due process
approach ensures the incorporation of human rights principles in
the design, inplementation and monitoring of developmental
policies and projects.

As policy makers draw up frameworks for constitutional
reform process in Nigeria, it is important o refocus debutes
ahaut constittional environmental rights in Mizena o make
them incorporate procedural rights, as opposed 1o the perennial
agitation lor substantive rights. We cannot continue to think of
environmental protection as an end that could be achicved by
the substantive codification of a right to a healthy environment
in & section of the conslilution. The codification of 4 night to
eovironment will arguably not stop all the environmental
pellution in Nigeria in one dav. As discussed in this pHper,
substantive rights are inherently reactive, with their application
olten triggered by violation. A process-based approach on the
other hand provides an anticipatory, preventive and long-term
process  through  which  human rights  are systematically
infegrated into applicable environmental legislation, structures
and  pracrices, lts persistent and continuous adoption by
international development organizations such as the United
Natons, governments at regional and national levels coupled
with 1ls rapid ascendancy in scholarly works point o the
emergence of the proccdural approach as a more forward
looking legal frame through which national authorities may
progressively protect, respeet and fulfill the rights of the public.
Through the process-based approach zovernments may hetter
anticipate snd prevenl the likely mpacts of projects on
environmental quality and on the fullilment of human rights in
general.



THE STATUS OF NIGERIANS RIGHTS TO LIFE AND
THE ENVIRONMENT: A COMPARATIVE € RITIQUE
OF THE NIGERTAN CONSI TTUTLON.

By

JACOB CHUKWUKA UMOKE Esq.”

ABSTRACT

Going hy the cwireni environmental and security challenges in
Be couniry, one might be tempted {0 believe what  some
Nigerian comedians have said that the cheapest covmmed iy 10
Vigeria fv human 1ife. The right to life whick is entrenched in
she Nigerian Constinlion, is seripusly threatencd by the hatrsh
eovironmental ivsues focing the conntry and e wenk Stahis af
he constitutional | provisions for  the profection of  the
evironmeni, The situation is exacerbated by the Lackadaizica!
stritude  exhibited by wavernment rowards  envirommental
protection. ¥is @ Vit hreman vights. This research wark therefore
explores the current slafs af the rignt fo life in Nigerig in the
face of weak constitutional provision. The author ‘establishes a
link hetween environmental right and right fo life. The paper
also explores and oppreciaies e pobust provisions o the
constitution amd laws of other coumiries and compares anil
contrasts them with those of Nigeria. i arder o pres demand
home for the establishment, promolion anid protection of
environmenzal right.
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INTRODUCTION
% have posited before, m our carlier wark on human rights,
&1 every man, even the half-cvolved type, has some hasic
sights, which rio one is permitted to deny him as long as he'she
geeps his own side of the cocial contract.'In Nigeria,
—vironmental law was developed in response 10 the public
merceprion  thal  human life and the environmenl “Wwors
—adequalely protected. Tt s at this peint that the enviromment
seeds protection.

This work secks to discuss the extenl of the protection of
4o constitational tight to life in Nigeria. In so doing, clTorts
will he made to show whether the current provision in the
amstitution of Nigeria, [or the protection of the enviranment, s
sdequale enough, and whether it enables Nigenans 1o challenge
% abuse of their rights to a healthy environment and their life
m parficular. Consequently, we would be comparing  the
Nagerian  constitutional provision for the epvironment with
amilar provisions in other countries’ constitutions. Wi shall
sher attempt stating the current stallis of the right Lo a healthy
—nvironment by showing the Tink between right to life and right
sy the coviromment, Some useful recommendations  and
onclusion shall be made.

THE CONCEPT OF RIGHT

Many a lime we come in conlact with people in the streel
guarrelling and you hear one of them shouting on top of his
coice “T have the right to do this or that™: “it is my right, and no
man can take it away from me™; “you don’t have the righl W
wreal me like that”. But then, the concept of right may not be as
simple as they often assume it 10 be, neither is 1 standing on &

Umale J.C. “Hurnan Right is Huran Wrong" Towands the Turisprudentinl
Geatus of the Righty of Persons in (Custody™, MNigerian Npspiemes! Human ftiglds
Commigsion Jopraal (NNHRCS) Val 3 DECEMBER F13, FF. 189220
parficidodly @t g Iy
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straight line. Instead, | think it revelves in a rather cvelical
manner, Thus, your right slops where my own starts, and s0 on.
Thus. it has been arpued that the morality of human rights
consists ol two connected claims, the first of which 13 this: Each
and every thova) human being has equal inherent dignin”

The epposite of tight s wrong, 4 definilion of which s
necessary lor a hetier grasp of the voncept ol right. A wrong i3
the breach of one’s legal dutv: violstion of another’s leaal
righl.” “A wrong may be described. in the largest sensc, as
anything done or omitled contrary to lepal duty, considered in
s0 far as it gives rise 1o labilig A WIOng 15 a wrong acl — an
act contrary to the rule of right and justice. A SYLONYIm of it is
imjury in its true and primary sense of imfreria (that which is
contrary o jus).”

A wrong may safely be likened 1o an olfence in (his
discussion in the sense that it offends the rights of man. For the
meaning of an offence, [ adnpl the delinition offered by the
Criminal Code®™ as follows: an acr or omission which renders
the persen doing the ace or making the omission Hable 1o
punishment under thiv code. or wnder any Aet or law, iv cafled
an effence.’

A wromg may also be viewed as 2 eivil act i the Law of
Forts. Thus, “a tort is a weongfil act that causes infury fo g

2. TPeay M, “iluman Raghts as Morality, |liman Rights as Law™, Lmary
Uindversity Scheval of Lo Public Low & Legal Theavy Research Paper Sevies
Heeoaqreh Faper Mo &3 Sy FiN0E)

3. #th Ediion, p.l&ss

Potlock, F.. A Fiese Book OF furdsprudence for Stude af ole Common Law,

(Lol Macrmillon, 19043, vited i Black's Law Dctionary, #1h Editivn as

Frederick Pullock. 4 Fivs Bok € disprudimce 57 F A 1haS

Y salmond ). Sevspredience 227 Glanville L Williams il Toeh ed [947),

oo me above

Cap 34, Laws of the Falerition o Migerin (1 EMNY 2004

Bection 2 of the Cremingl Cucde, Cap UG8, Lows of ihe Faderbion of Mipern

[LEM ), 2060

o

=1 h
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or property aid for sellich the faw allows @ claim v the
§ party 1o recover dumpges (money) o
= Luther King Jr. declared, in the samne spint, that "man's
Seimemanity to Al is nol onty perpetrated by the witriolic
eaens of those who are bad, Tt is also perpetrated by the
astine Inaction of those who are ge}ud.l’.‘%nmethnc:i we violale
» Bmman being not by duoing comething to hurt her but by
ey to do something 10 protect her. "Sins againgt human
mgiats arc no! anly thase of cammission, but those of OmISs10M
H-'Ifﬂ-:E

However, for the purpose of addressing the title of this

h work, the following groups of rights have been briefly

Serussed Lo instrale the wrong beimng committed each time
gy ArC violated.

HUMAN RIGHT
Various doctrines of aatural law have given rist 0 the concept

2at every individual has cerlain inherent [undamental Tights
worthy of [‘.lmiccti.cm.l This concept has been recognized as #
principle of constitutional law in civilized states. '~ The coneept
of human right has led to S0 Many misunderstandings and wars

& Weiber, 5 " Terd W picrosofE Encarta® a9 [DVT Redmend, WA
prrasn i Corporaiion. 20

E| (unted in wiichiotns O Koristof, The America wtpess Mow York Tuncs,
havch 2. 2003 :

pip. Chorles 1. Biack, Jr., A New Birth o e ! Hitmain Sighis. Haimed amd
[inngmed (1994 2 133

1. Waorld Law Camemeni o [rtermtional pepownition And Frotection 7
Fundamental Flutman Raghts, Huke L Jowesial, Vol 1964 B

12 See Oppenhsinl Tneraptionnl Law 7%6-37 (Hth ed [apterpacks 19533
Recognition of thiz conccpt is Tewnsd, o0 exarnple, o the prepmibles o (e
Upited  Manons dead Crvenants on Civil and Political Rights, pnd  om
Lconitic, Souial sl Culbueal Rights, Sed Tedl spconmanying nobes 4747
ire, These premnblas LIRS that egual ard imalienahle righs for all menbers
i thy human e dorive fromm the nhersnt dignnty of e fmitn peraon 2
are the fuamdation o1 rosdany ustice and werld peace. LK, Dhoc, Mo.ASEST
(1905
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among nations, According to Umozwike, “human rights are
those liberties. immunities and benefits which, by accepted
contemporary values, all human beings should be able tw claim
as of right in the socicty in which they live,”"

Working defined human righls as “the rights that all human
beings have, just because they arc human, ™ 'Ezejiofor adopts
the Universalist theory when he defined human rights “as moral
nights which every human being everywhere at gll times, oughl
lo have, simply because of the fact that, in contradistinction
with other beings, he is rational and moral”,"Ibidape-Obe
(1993:86) similarly sees “human rights as the species of rights
which are recognized as appertaining to man by the YOTY nature
of his humanity™ '

Professor Nwaruoke argued that one point of major
agreement is that the addition ol the adjective *human” 1o rights,
indicate that the rights in question belong solely o human
beings, and all that is needed 1o have them is human nature.'” Tt
i5 on. this basis that they have been  deseribed  as
inalicnable."*Eze defined human rights as “demands or claims
which individuals or groups make on society, some of which are
protecied by law and have become part of the Jexlesa, while
others remain aspiration to be atlained in the future.™"

13, Umcwrke, 0., “The Stoms of Human Bights", Consimtional Kighs
Jdoyrnal, vel 5, 1S p ],

14, Dwasin, B.,"Ls Democraey Possible Here'™, [2006), 24-51

15, Fzefiofor, G. Protection of Humwan Rigiis  weder  ihelow  [Lopdon:
Butterworths, 19, 1%,

16 Ibidupo-Ofe. A “Human Rights and Stale Security: The MNigerian
Experience”, Journal of Human Rights Law and Praciice, vol 5, Mo, 1, 1995
I'.E6,

I7. MWwamke, AN, firoducsor fa S Hights Lew { Ahukaliki. Copyerati
Int’| Limiced, 2000, P7.

L8, fhid

19, Tae, O, Huean Stighe e Africo; Sefected Probleme [Lagos: Macmillan,
19284}, I°,5
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These rights are whal KarelVasak called the first gencration
*The meaning of right and human right will be better
by examining the [ollowing summary by Perry:
When talking about vights including human
rights either as legul or as moral convepis, o

say that one has a “right", is to say that one
has o justified claim. To say "B has a legal
right that A showld not do X 1o him" is o say

"B has a justified claim that A's doing X v
him is legally forbidden”. (To say "B has o
legal righi that A should do Y for kim" is (o
sav "B has a justified claim that A's doing ¥
far him is legally requived ") Similarly, to suy

"B has a moral right that 4 should net do X fo
him® ix to sav "B has a justified claim thet A's
doing X to him s movally wreng”. Morally
"wrong", that is, in the sense of morelly
[orbidden—-forbidden by tue  morality,
correctly informed. "B has a justified claim
that A's doing X to him is legally forbidden.”
Such a claim can be translated, and Lypically

iv translated, into the language of righis--the
lanpuage, that is, of legal rights: "8 has a

®  Belonging to this first generation are rights such as those =L forth In Artcles
271 of the Universnl Declaration of Human Rights, including freedom from
gender, ocial, and equivalent torms of discrimination; the right to lite, libesty,
s security of the person; froedom from shavery or inveluptary seevitude
Eeedom from tortore and from cruel, inbuman, or degrading treotment or
semishment; Teedom from arbitrary armest, detention, or exile; fhe right to a
fw and puhlic tial  fresdomn  fom interfessoce B povacy amd
comespandence; freedom of movement and residence: the right te asylum
o perseoution; frecdom of thought, comscicnee, ond religion, freedom il
spimon and expression; freedom of peasefi] assembly and wesowralion; and
e right to participate in govermment, dircetly or through free elections, Also
mciuded e the Tight o own progersy ond the right not to be deprived of it
mimtrarily
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fegal right that A showld not do X w0 him."
iSuch a claim can alve be iranslated inio the
fangunge of legal duties: A has a legal duty
not foodo X o B Many people tall about
humun rights mot onfv az legol concems bt
alse as moral concepts. "B has a justified
claint that, because he has inherent dipaily,
As daing X to him is morally wrong " Tha
way of talking feads naiveally to: "A's noi
desing X to B iv morally right (hecanse & has
inkerent dignity). " And that way of talking, in
furm, leads nafnrally fo: "B has a morad right-
i moral humon righe--that A should nof do X
to hiim. " (TThe idea of @ [morai] human right
grew out of a transmutation of the discowrse
of what #5 actwally fmovolly/ Hght into the
discourse of having a natural right.™

The Diniversa! Declarvation af Human Rg'g!f:‘,f’u has captured the
basic rights™, which everybody wha has a right 10 a particular

Zi

1%

Perry, ML, “Huneen Righee Ax Morabine Heman Highis A Low "Lmversity
af Sun feps Law Schowd Legal Shelicy Reseqreh Paper Series No (8-078,
<08, This: pager con be dewslopged withow charge finm: The Seclal
Sceemer fezeareh Sefrvard Hleciranis Mooy Collaciong:
kitp: s conaliract= 1274725 University of Son Diggo Lav Scheol Lepal
Stwdies Reweneoh Paper Series Mo, G8-076

& statement affining the dignity and oghts of all human beings, sdoped by
the United Mations (UN) in 1948, It is based oo principles eapresacd in the
LM Chirter. The Tniversel Declasation of Human Rights was presared by the
Commissien on Human Kights of the LEcomomic and Sovial  Council
(RCOS0CH af the United Mations. Llennor Rumeevelt. social activise ond
widow of United Srates FNSI':I.I.‘I]l Frankhno In R-:’h:-_-..:-.:g!ll chaired the
commizsion.  French jurist and Mobel lswrcare Bené Cassin wos  the
declaration’s principal guthnr

These nghts inclicde fhe right 10 like, liberty, aid secuTity of person;
freedom ol conscience, religion, opinin,  expression, assoctaton and
assernbly: 10 feeidom fom abitnery orresc o 4 fir and ipartal ool tn
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mematity should enjoy. Chielly among these rights, wo
St arc the mights to life and the right to a healthy
eronment that supports life. The Apex court of Migeria por
Basode Es, JSC (as he then was) m RansomeXurl v A.G af the
Sderation” ", defined human right in the lollowing wiords:

“% 3 right which stands above the ordinary laws ol the land and
whach is in fact antecedent to the political society itself. It is o
seemary condition 10 a civilized existence and what has been
Seme by our comslitution since indcpendent is 1o have these
s=hts cnshrined in the comstitution so that the right could be
enutable to the extent of the non-immutability of the
somstitulion itscll”

In Jewe v Ezeanochic™, it was held to be universal in the
werse that all people have and should enjoy them and lo he
sdependent in the sense that the exist and are available as
sandards of justification and criticism whether or not they are
—=cognized and implemented by the legal sysicm or officials of
s couniry. Tt is our submission thal a right 1o life in an
—nfavourable environment is not a sceured or guaranteed lile,

RIGHT T LIFE

The right ta life is one of the rights guarantecd under chapler TV
of the Constitution of the Federal Republic of Nigeria, 1944 {as
smended). According to the constitutional provision, “every
person has a right to life, and no one shall be deprived
mtentionally of his life, save in execution of the sentence of 4

fresdam from nlecference im privacy, home, or correspondsmce; 0 0
pationalily; 10 & secure society and an adequalc stamdopd of living, Lo
erducation: and to rest and leiswe. The declyration also affirms the nghts of
SWETY persun Lo own property; 10 be presumed innocenl wntil proven geilty; fo
iravel from o homse country @ will ond retwrn at will; to work unders
favoursble conditions, receive squal pey for poqual work, and poin labour
umioms at witl: to marcy and Taise a family; and o participate in govermment
and in the soctal life of the commumnty

14, (IVES) 2 NWLR (P g 21 Tar 230

5. (ENIM T NWLE P TI82E G
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courl in respect of a criminal offence of which he has been
found guilty in Nigepa, ™" However, to every general rule, there
15 an exceplion. However, the exceptions to the above mule are
minimal as contained in Section 33 ( 2)* ol the Constitution.

As a child, my parents used o tell me not to arzue with the
man holding a gun. If I ask them whether T should keep quict
and allow people vialate my rights, they would say, “na Person
wey dey alive dey claim right”; meaning that only a living
person can lay claim to rights. The man with a pun, according to
my parents, is the man who wields political power. The above
Slatement stresses the importance of human rights, especially
the right to life, It is pertinent at this Juncture to state that even
the right to life which is the most guaranteed is not absolute in
iself.

Irrespective of the limited exceptions 1o the right to life
above, it has been observed that other circumstances exist in
Nigeria, that deprive Nigerian citizens, resident in Nigeria, and
others wheo are not citizens, but resident in the country, the right
o life indirectly, One of these unforlunate circumstances is the
deplorable state of our covironment caused majorly by
pollution, Since environmental pollution is not the concetitration
of this rescarch, let me concentrate on the Failure ol the
constitutional provisions to protect the environment, and how
such failure has threatenad lile. This is becanse the right to life

2h, Seetion 3300 of the Uonstitution af the Fedeval Répubiic af Migera 1099 (s
armended). }

27 (2) A person shall mot be reganded as having been deprrved of his life m
comiravention of this secton, if he dies a5 a result of the usz, mnosuch cxtem
and in such circumstances as ure peneiled By law, of such force nx s
regsonably necessary -
() for the defence of any person from wnlewsy] violense or for the defence of
PTUPCTLY .
(b)Y in order 0 eMect o lawll arwest as o prevent the escape of & person
Fawtully detsined; o
te1 Far thie puipose of suppressing a rfnl, msurmection T TEILEETY.
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= Nigeria must be construed to include a right to a favourable
s Bealthy cnvironment that guarantees living in Nigeria,

ENVIRONMENTAL RIGHT
Before delving into the concept of environmental right, let me
== attemp! defining the environment itself. 1 must state that
E=vironmental right being one of the vmerging rights in the
w=na of international human rights law and international
—vironmental law, is difficult to deline. The Ksentini Report™
offers what may be the broadest definition, or better still,
somponents, of environmental rights-w Broadly speaking,
smvironmental rights arc composed of the *substantive” nght to
s clean environment, and *procedural® rights to act to protect the
smvironment, the right to information and finally access to
ustice. ™

Temitope has opined that the definition of environmental
nghts may alse be viewed through the lenses of the growing

3% Humwn Raghts and the Envirenment: Final Report of Spocial Rapporieur
appointed by the Sub-Commissiun on Prevention of Diserimination and
Protection of Minoritics, UN, Do, EONABRub 2719920, (1959d) ("the
Fosenrind Report™), 74,

0. It suggests that the possible component: of subslantive human rghts. or
perhaps several environmental nghis can b seen in one soucee which sets sut
oo less than flecn rights relative to epviroomental guality, Thess inchuiz: ap
frecdon from pollution, environmental degradation and  actwities  that
adversely aflect the eavironment. or threaten hife, lealth, Livelihood, well-
Bing o sustpingble development; b) proteetion and pressrvition of the air,
sodl. wier, senerce, oia and fauns, ond the es=ential processcs ond arsas
pecessary to mointwin bwlegical diversity and ecosystems; o) the highess
attinnhle standards of health; d) sute and healthy Food, water and working
envicenment; ¢ adequate bousing, fand tenore and living conchitons in a
secure, henlthy and ecologically sound environment; ) ecologically sound
scvess e namare and the conservation and the wse of natre aml nilural
resources; ) preservidiun of unigue sites: and ) smyoyrment of tradittonal Lite
anil subsistence far indigencus peoples

0. Temitope, K. “The Judicial Recognition and Enforcement of the Right 1o

Enviromment: DHffering Perspectives frorn Migeria and Indin”, NOJE LAW

REVIEW Vol 3, 2008 g 4343
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body of international”, regional and national decisions! awards,
sizeable number of conventions and proposals of academic
writers (including draft treatics and model codes), as well as
contobutions from other arcas of law (including mtemational
human nghés law, and mtemational labour faw), that have
contoibuled to the philosophy and junsprudence of clean,
healthy and decent environment. :

The lirst recital of the Universal Declaration, repeated in
several major mmternational human  rights  conventions,
recognizes the “equal and inalienable rights of all members of
the human family.”"” Other global meetings lo expound on the
concept of sustainable development were held in Rio de Janciro
in 1992 and Iohannesburg in 2002, Rio look stock of
developments since the Stockholm Conlerence and reilerated
the relationship between the environment and sustainable

3F.  Thus, The United Mations Economic Commission foe Furmope (LMNECE)
Cunvention on Access 1 [Information, Public Partictpation in Decision-
making amd Aceczs to hsties o REovioommental Maters Mdore |'_II_IFII.IIi'|.I'|'!|l'
refertesl i as the Asrhus Convention sfter the Dunish city where it was
adopied in June 1998} views covisomnental eglits as strengthening the mle of
mearnbers of the public s environmental oroerizations - in protecting and
impraving the envimdomient G the benefit of ltone peneratons,  The
Comvention  Tecopnizes  cifizens’ envirenmental debts 10 information.
participation ard justics and it anns o prosoole greater sccommbshilily anmd
Lrasparency 10 environmendsl motters. For further reading, sec Pross Release,
UNITEDY WATIGNS ECOWNOMIZ  COMBMISSHON  FOR - BLUROPE,
“Frvwirommental Rights Mol 8 Lusury”, October 39, 2000 Available at
httptarww unsce . orefeny ppdpressoreleases M env [ Se bl [Last wisitesl on
ey 20, 20007,

i2. Temitope, B. op. cit. p.227.

13 Dlwiverse! Devloration of Heman Bigkrs, GoAL Res. 217001, UN GAOQR, 3d
Sess., Swop. Moo 13, UEN. Doc. ASRIND [1948) 71 See also 10CPKE;
Irtermaticnal Covenan? on Econortic, Social and Culticraiifiohs, Decombor
16, 1866, 993 TUMNT.5. 3, fissl ocial, Camventton agoiest Porfare oo
(eherCrned, Inhuman or Degrading Treatment or Panishimens, December 10,
19E4, 1463 UNT.E LD, fist socital) Corvention aa the Sighes of Persony
with Disabilies, December 13, 20006, 9558 UMN.T.5. 3, rocital (a1 Coavendian
an the Reeders e O Child, Movember 30, 19ES 1577 UKk TS5 3, st recitld,
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development while emphasizing that environmental protection
ould constitute an integral part of the development process,
Very relevant to this discussion s Prnciple 10 of the Rio
e laration”” that formulated the link between human rights and
sevironmenial protection largely in procedural lerms.

Some soft law international instruments, in particular the
Vienna Declaration and Programme of Action, [urther
enderscored the importance of solidarity in the realization of
baman rights-j’ In particular, a resolution ol the Human Rights
Council adopted in 2009 according to Mayer ", reallirmed that

24 Pusitive resulis of the conference include the publseation of Agenda 21, the
Convention on  Biological Ihvessity. the Ulnited Mations  Framework
Conveition on Climate Change, the o Dieclaratiodn, and the Mop-Lemally
Binding Authoritative Statement vl Principhes for a Global Consensizs on the
Management, Conservatfion and Sustunable Development of All Types ol
Forests. See gemeradly UN Conference on Favironmeni and Development,
qunilble a1 R an.orgdmeninfiibplenvira kil (Last wvisited o
Janpey 11, 2001}

15, Prnciple 10 states that “bovicenmentil issees ane best hanedled with the
participation of all conccrned citwens, at the relevant level. At the nabional
lewed, zach individual shall have appropriate access W informofon conceTning
e epvimonment thit is held by public aothoritics, inchading informalion on
harardous materials and aetivities in Hie commuritics, and the oppocunity
i partcipate o decision-muking  processes, States shall facilime and
encourage public awarcness and participation by making information widsty
ayailable. Effoctive sccess to judicinl and  administrative proceedings,
including redress and remedy, shall be provided.”

3 Shelten, 1. Human Hights and Environment lasues in Multilateral Treatics,

Join USEP-OHCHR Expeit Seminarosn Human Riglhis and the Environmenl,

Januory 14-16, 20002, Geneva, Backgrownd Puper Mo i, Adapred herveen

1990 dred” 2.

Gop Vierne Dechoraion and Programme of Action, July 12, 1993, World

Conferente on Human Rights, LN, Doc AMCONE 1572, Morterrey

Consensus, March 22, 2002, United Malwms Interpitinnal Conference on

Financing for Development, UK, Doe ACONE Lefd] | Parislecloration or

Aid Effeetiveness, March 2, 200, DECT High Lewel Forum on Aid

Eiffectiveness; Avera dgende for Acvion, Scptembes 4, Z0US, CHRCD Third

High Level Forum us Ald Effectivetzss,

1% Mayer, B, “The Tntermational Legal Pritection of Climate (or Environmental)
Migrunrs al the Crosseoads: Pralemity, Responsibitity and Sustwimdility™,
Sprene Canrt Law Revier, Fal, 20124 7I3

el
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“all human rizhts are universal, indivisible, interdependent and
interrelated " and underscored that “climate change is a global
problem requiring a global solution ™* )

It is therefore my contention that rhe concept of
efvironmental rights can also he interpreted  alongside the
international law that provides obligations of states to protect
internal environmental oueupants within their territory. In
particular, international human rights treaties demand that cach
state “undertakes to respect and to ensure to all mdividuals
within its territory and subject 1o its jurisdiction ™

LINK BETWEEN RIGHT TO LIFE AND THE
ENVIRONMENT

Rules of environmental proiection are majorly aimed at
preserving basic natural resources in order 1o secure human
survival, One of the most eloguent statements of support for a
link between environmental protection and human rights on the
international scene is found in Vice-President  Christopher
Weeramantry's separate opinion in the Cabdikova-Nagymaros
case’ helore the Intermational Court of Justice, Weeramantry
noted that the “protection of the environment is likewise a vital

39, Human Rights Council, Resolufion 1004, " Human righes and climate change.",
March 25, 2004, d4h aod 91k rocitals,

40 Internativmal Covesent on Civil and Palitien] Rights, Docember 16, 1966, 999
UMNTS171 Theremafier “ICCPR.™) Ar. 2.1 Sen alsn Corvention for the
Mraveciion of Humar #iohs srdFundemenial Frevdomie, November 4, 1950,
213 LNT.S 222 [hereinaBer VEwrapean Comvention.™]. art 1; dAmerican
Convention on  Humgn Rights, OAS Treatv Series Mo, 6. Movembe
ZL1969, 1144 UNTS 172 [hereinafier . “Pact of Saa doge™), an,1;
Converiion on the Rights of theChild. November 0. 1980 1577 UN.T.5.3,
art. 2.1; Human Rights Committee, General Comment Mo, 23, “The vights of
minarities (Art. 27) ", Augusr o, 1994, UM, Do, CCPRACZ1Rev. 1/ADdS.
4. and Genera! Commient Mo, 3, “Kature of the General Legal Obligation
Imposed on States Parties to rhe Covenunt™, May 26, 2004, TUN. Dac.
COPRACZ L Rev. 1/Add. 13, $10; Bunkovies Belgivnef 2001, 12 8. CHR 147

4L Cabdikove-Nagimerns Pregent (Hiung. v Souk ) PR LT 7. B8 iSept. 25).
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mert of contemparary human rights doctrine, for it 15 a sine qua
o for numerous human rights such as the right 1o health and
e right to life itself ™

Any deterioration of the envirenmen! is a danger to the life
of man. Man, in this sense, mecans a living person, and this
weindes both high, low, nich and poor, [ree citizens and
srisoners, For mstance, persons in custody have been accorded
e night to an environment that guarantees their healthy lving.
Thus, according to Howard, "The lute act for preserving the
sealth of prisoners veguires that an experienced Surgeon or
dsothecary be appointed to every gaol. a man of repute in his
F-cgf‘e-s.i'i':m- His business s, in the first place. to ovder the
smmediate removal of the sick, to the infirmary; and see that
sey have proper bedding and attendance. Their irons should be
wsben aff and they should have, not only medicines, bul also
St suitable to their condition. He must diligently and daily
wsit themt Rimselfs oot leaving them 1o journeymen and
soprentices. He showld constantly inculcate the necessily of
ceanliness and fresh aiv; and the danger of crowding prisoners
weether: and he should recommend what he cannot enforce. |
seed not add, that according to the act. ke must report o the
swstices af vach guarter-sessions, the state of health of the
prisoners under his care. il

It has become clearer that large scale vperations harming
e environment also may have scvere effects on the enjoyment

L1 Fabdikova-Nomomeror cave (vupr)

£2 Howard, ], “The Siete of Frizons fn Englond and Wales p™', cited in Lines. B,
"The Right To Health OF Prisoners In Tnternational Human Faghts Law®,
International Jourdal of Prisoner Health, Maredh 2008; 400 3 31 43 John
Howard [ 1726-1 790 was a Botish social seferimer, who was instoumental in
ohtamning the passage by Parlizment in 1774 of two penal reform acts that.
improved santtary conditions wd heafth care in prisons. Later, Howird wis
appointed comiisgioner of a new penitentinry where prisoners were 0 be
rehabilitated through work smad relimous techings.
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of hasic human rights.™ This was seen in Ogoniland, Nigeria, ™
und in the construction of the Yadana and Yetagun natural gas
pipelines in Burma.*Furthermore, in Shell v. Ambah,” dredging
activitics on Shell’s praoperty led 1o the destruction of property
on the adjacent land belonging 1o the Wesewese fanuly. Mud
dredged from Shell's land reportedly covered and desiroyed 16
lish ponds as well as various fish channels and [ish lakes. Now
you would ask, & man whose source of livelihood has been
taken away by oil spillage, what further hope does he still have
for living? Indirectly, his right 1o life has been cut short.
Envitonmentally minded scholars: Ocheri™, Gbehe™, and
Aja,” have associated environmental pollution with human
activities and albeit persistent human interaction with the

. CL Osofsky, LM =1 earning mm Environmenial Justice: A Mew Model for
Internaticmzl Environmerita] Rights™, Stanjord Ervironmensal Law doprnel
Fof 2421 T TR T

4% Coowans, F.. “The Couni Case Before the African Commission on Human
and Pooples' Riphis™, fmr'f & Comp, L3 Farth Justice, Enviranmenta!
Highix Report. Human Righes and the En wiranment, Vol, 51,749 2007 Pp. 71
A avarlable ]I!I:E.'."."-'.-'l.'r".!-'.t-ﬂ[thjugl:l:glprp,."]il:mr_-,-,-'mﬁ:rfnms.-'ﬂi'l}?-
envianmental-nghts-repor, pdf. retrieved on fJune 20h. 2013 at 2 pm,

46, See EARTHEIGHTS INT'L, TOTAL DEMN1AL CON1 IMUES. awnilable
hrq:-:."-'mw.-:anh:ig_h!s.mg.-’bu.rmarc]:u:-n-a-'lq:-ml_dc-niul_mmimu:s.hrml The
Situntion releting to the Yadana and Yetagut. pipelings: reached 18, courty
imder the Alicn Tort Claims Act, 28 LS ¥ 1350 in Doe v Lnocal Lorp,
063 1. Supspe. B8O (C0N Cal 1997),

47, Sheil v. Ambeak, (T995) 3 NWLR 1.

&8 Ochen, M. 1., "Environmental Heall Hazards and siztionnl Survival amd
stability: A needl for Educatson™, Benwe St Uiniversity Sourmal of Eduearian
FBSLUE) Vol & Mo, 2 2003, P 67— 174

49, Gbche, N.T., “Land Development  in Migeria:  An  Examination of
Environmental Degradition Associated with land wae Types”, Confercnce
Paper at the Depariment of Goography Henue Stute University (B.5.10)
Makurdi. January 2044,

A Aje, 10, “Eovironmemtal Education #% B prenaced for no sustomable
development m Nigern: Schools Environment in Focus™ Afitcan Joural of
Erviranmental Laws and Development Sidier. Vol L Parr & 2003 Pp 14
- FaT.
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vironment. Research has also shown that as the population of
s countrv growsiincreases wilh atiendant pressure on the
seviromment cspecially n the wake ol inproved technologies.
—vironmental abuse and pollution 1s nevertheless heightencd
with coresponding clfects on lives of people and other living
DrEAnISIIS.

CRITICISMS OF THE NIGRIAN CONSTITI "TTON

Frvironmental protection 15 enshrined m the Conshitution of the
Federal Republic ol Nigena where it is made an objective ol the
Nigerian State to improve and prolect the air, land, water, {orest
and wildlile of Nigeria,”' The constitution also recognises
foreign aws. “Section 12 establishes, though impliedly, that
nternational treaties (ingluding environmental \reaties) ratified
by the Mational Assembly should b implemented as law in
Nigeria.”' But sadly, due to the weakness of the constilutional

Gection 20 of the Constitution of the Federal Republic of Nigeria, Tl {as

amended) provides that the State shall protect and improve the environment

aned sxfemmuand the water, ir and land. forest and wilil life of Migeria.

c3  Seetion 19 (i) provides that one of the foreign pobcy objectives shall be the
respect Tur ntermational Jow and ety obligations a5 well s the seeking of
qestlement of imternatonal dispwies by negutiation, mediation, conciliation,
arhitration and edjudication. These international lasws ioeludle the ones that
relate to crviromenta] protection 1L was inan =fRrt t aviid the horror of il
nallution (hat the Migerian sovernment i3 siEmatry 10 oSt intermational
Corventions that relabe e oil and prviranmental pallution, Soomes of these nre:
Iarermetnnal Convention for te Proventian of Potlution of the Sea by C3EL,
1954-71; the Geneva Cowvention on. the Contivental Shelf and the High Seas,
| 358 Imernational Convention on Civil Tiability Tor Polletion (CLO, 1969,
Comvention on the Lew of the Hea, 1982 Imiernattonal Convention for Chl
Pollotien Damage (TOPC Fund), 1971; the [ntermationzl Convention for the
Prevention of Pollution Fram Ships s Mod:Ged by the Pretacul of 1978, the
1072 Comvention ua fhe Prevention of Marine Pellaion by Dumpang of
Wiste, Bio=liversity corwention al Rio-Lk lapaira, 1992 und Moot
Peatocil and Vieona Comvention on Dzong Projestion among aoitlezrs

31 Thue section 12. (1) States that mn treary betweoen The Federuhin amd imy

atbiar country shnll have the force of law cueept tn the extent t2 which any

such treaty bas boen smacted inte law Ty the Wationa! Assembly, Subszctiun

i prowides that the Matiomal Asserbly may meke bows for the Fodecation or

LF_ ]
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provision for envirenmental protection, cases related to human
rights and envirommental degradation is quite common in
Nigenia, particularly m \he arca of oil exploration.”

The provision in the Constitution presupposes that the
CGovernment of  Nigeria should  always  take  necessary
precautions o protect the rights of the people in all policies
lormulated to explod natural and human resources of the state.™
My problem with the above provision is the wse of the ward
“precautivnary”. The word precaution means an aclion taken to
protect aganst possible Jmlm ot Irouble or to limit the damage if
something goes wrong™. flence, it entails the exervise of
caution 1o [orestall Fulule Irpubles or a proleclion against
possible undesirable events. The above constitutional provision
did not make lor & elear foresighl 1o protect apainst possible
harm or trouble or o limit the damage il something goes wrong.
That T bhelieve, accounts for why the government and its
agencies concem themselves with post environmental disaster
activities such as donation of relel materials o surviving
victims rather than preventing such calamities flom happening
m the first place,

It 1= worthy 1o note that Nigeria’s Constitution doss not
contam provisions on the right o an environment under (he
chapter containing the fundamental rights. let alone a healthy

any part thereol with respect o mathers met included 0 the Exelusive
Legislative List fur the pumpose of inplomentng o rreat,

33, Dkoncmb, PO, “Right o a Clean Unetronment: the Case fir the f'eoplz of
el Producing Convmnities in Migerian Della®, Jownal af AfFlvan Law
vialaf ! VT 21-47,

35, Rezzague. L, “Huoman Rights ood the Exviconrnent: 1he national cxpesicnee in
Suuth Asta ond Africa™, Juwl UKLEP-OICHR Exper! Semimar un Human
Rights aied the Eoveronment 14-16 Janwary 20807, Geneve: Backoiound Paper

M 4. Bartricved irom:
hrped e 2 ohwiennrengliznissesony nor menienviron bpd, him, Accessal

an July i 2013 an 042 win
o Mlcrosalld Eneprte 2009, 48 1993-2008 Microsoft Corparation.
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menl. As observed ahove, the clesest reference 1o
mental protection in the Constilulion is contamed in
20. Unfortunately, this section is contamed in Chapier 1|
e Constitution titled ‘Fundamental Objectives and Directive

ales of State Policy™ 'which is meant to be read in
ssmunction with scotion 6f Gifcy™ of the Constitution 1o the
emect that the provisions of the Chapler are unenlorceable
wewnst the Seate, In other words. rights under the chapler are not
me=nictabile.

It can therefore be argued thal [rom the express provision of
section 20 above, that the Nigerian government is charged with
e responsibilily of protecting the environment. Accordingly. it
il be o failure on the side of the government [or any harm to
Befall any biotic or abiotic compuonent of the covironment over

=7 Thrective Prevceples of Stare Poley we bn the form of insdructicns/guideline
10 the povernments at the ventre as well ns stles, Though these principles are
mem-justiciable, they are fandamentnl n the governance of the couitry, The
iden ol Directive Principles of State Policy bus been 1zken fom the Insh
Eepublic and Indin constitationg, They wens meoiporsted im o Caastitation
in onler 1 provide econome justice and o pvenl concentiation of wealih @
the hands of o Few people. Thersfore, no government can @oad o ignore
them. They arc in ficts, the dipcetives o i future govemmentd o
imcoiporate therr mn the decisions and pulicies i be formulated by them, This
iz 2 lmaddahle and unprecedentsd provision 10 thy wnal of consttutionsl law
making in Wigera, 35 0t sors specitic agenda and poliey dvectives 1o the
operators of the constirution and other Stile apeacies. The hrective
Principles o just like a polestar thut provides dicestion. Ther basie aim 15 ko
persuadle the government ti provide social oo seonenie jostice inoall spheses
of 1%, keeping in wview its limued material resources, The provision
nagregates the foclings, aspirations and expectatuns of the ciliwens in
ZOVIIADYS andd alfords a mensure agonst which govermment actions cum he
testenl

sW,  Becion @ (6 (o) of the Migerian Constlubion 1999 (02 amended)  provides
that the wudicia’ powers vested n aceardanee with the fnegaing provisins of
this seetion — shall nol, cxecpt as otherwise provided by this Constitizon,
extend 1o any issue or geestien as o whether any acl o onussion by wny
utharizy. of person i 25 ta whether any law ar any judicla’ decizion 15 n
confurmily with the Fundament:l Ohjectives and Dirsctive Principles of Shale
alizy set out in Chapter [ of this Constitution.
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which they have the power to proteet, Consequently, any
povernmen! |hal fals o take sincere, serious and urzem
precautionary measures o prevent enviranmental harm o its
peaple thereby causimg suech people to lose their righis w life via
preventable environmental mishaps. s an  imresponsible
government. Apart from being irresponsible for failing n its
responsibility, sach a4 government commits a crime, This is
because, any act or omission by the sovernment, which causes 4
Cittzen or @ non-citizen to lose histher lile in an unconstitutional
manner, | opine, s a crime, following the delinition of offence
in the Criminal Code Act. ™It may nel be murder due to the fact
that the government officials may noet intend death of the
victims by their acts or omission: but, o should be constued
anyway, as manslaughter because of their lack of intcntion to
kill. ““But then, the argument that nothing is an oflence unless
stated by a wrillen law, and its punishment prescribed, will
always override the above submission of ours,

It is very sad to notc that the Nigena's ‘constitutional’
respanathility 1o protect the environment is & mere Faney word
which has no action. Il is a pretentious proposition since the
person who proposed 1 could not have meant it Otherwise, how
could the protection of 1he environment vis a wiv the righl o a
healthy environment nof feature in the fundamental ru-.;hls under
chapter IV of the constiluwtion? The definition™ ol the

A9 Bacten 2 of the Crimnnal Code At CAPTT LEN: 1990 ACT OAl, O3
LEXN. 2ind proveides et "An et or amissun which Tenders the s
dorrg the act or making the amizaon labls to punishment wsder tas code, ar
uiider any At e L, s called an offence™.

ot Secon 317 of the Crminal Code provides that a perzon who onbav Dal by kalls
amedlier in soch circumsances a8 omol o omstiute morder is gdiltv of
manslaughitar.

G1. Recwon 37 of the hotonal Bavieowmental Standords and  Régulations
Enforcement Agency (Batshlishmenty Act dafines the word “Frvammenent’ to
prhate waner, oir, lond and 2l plasts snd heoman beings or animials Eving
therzin and the inter-relabonships which cxistamaong these orany oF them.
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ewmonment s not complote without human bemg or man
scheded. One can say that human being 1% the environimenl and
S eovironmen! 5 human being because hoth form part of each
ser. T cannol therciore s0¢ @ reason the provision under section
% of the cepstitulion judicially unenlorceable againsl the
sowernment. 11 is indeed had nows that the entire chapter 11 of

e constimtion which contains the fundamental objectives and
Srective principles of state policy is not justiciable.

COMPARATIVE ANALYSIS OF OTII ER COUNTRIES®
CONSTITUTIONS

For a hetler appreciation of the above constructive criticism of
the Nigerian constitulion, lel us take a cursary look mto the
~onstitutional provisions ol the constitution of other countres.
The countrics below have in one or the other similar provisions
o their constifutions for enviranmental protection with Nigeria.
However, thev have moved on walb the current global 15sues
sflecting the environment and the right ol their citizens o life;
they have more robust and richer provisions, which ensure
hetter puarantee of their people’s rights, hence, the call for
Nigeria to reciprogate the same efforts [or the sake of all and
sundry, Some of these constitutions are as analysed below,

THE CONSTITUTION OF INDIA

india has woken up le the utmost reality that enviranmenlal
doterioration conld eventually endanger life of present and
future generations. Therefore, the right to lile has been used ima
diversified munner m India ™ It includes, infer alta, the Tight o
survive as a species, quality uf life, 1he right to live with dignity

i1 Cf Haesague, ). Hemon Rights anl thie Ensironment: the nation:| experence
in Souih Asia and Advica, Jont [TNER-OHCHR Expent Seminor on Human
Rights and 1he Envirommnt 14-18 January 2003, Geneva: Background Paper
! [V 4, Sovatlable Bk
Argpe s 2 gl B L e M it/ Epd b,
Aveessed on July Hh, 2313 01 642 om
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and the right to livelibood. Tn India, this has been expressly
recognised as a constilutional right.  However, the nature and
extent of this night iy not similar 10 the sclf-execulary and
actionable right 1o a sound and healthy ecology prescribed in the
Constitution of the Philippines." Articie 21 of the  Indian
Constitution states: 'No person shall be deprived of his life or
personal liberty excepl according to procedures established by
baw." The Supreme Count of India expanded (his negative right
in two ways in lhe following cases Maneka Gandhi v Union of
India™ and Francis Cevalie Mullin v Administraror, Union
Tervitary of Delhi™, Firstly, any law affecting personal liberty
should be reasomable., fair and just. Secondly, the Court
recognised several unarticulsted liberfics that were implied by
article 21.° 11 i3 by this second method that the Supreme Court
interpreted the right o life snd personal liberty to include the
right to a clean efvironment. *

In India, the link between environmental quality and the
right e life was first addressed by a constitutional beneh of the
Supreme  Court o the  CharonlalSahy v, Union  of
Incdice,™ In Subhask Kumar v State aaf Er‘:’rm'ﬁ", the Court

03 REL“III'I ]r:", Artiore T1 nf lhes 587 Phil_-pp;".._-ﬁ ﬂ':|||-|5|'i_‘_|_||:i.-_n.ﬂ states. The Sate
shall peetect wrd advanee the fight of the prople 12 8 balanced ond bealthiful
ccology o aecord witlh the rhyibm ond harossny of miture’, This 1ight Along
with Right tv Health (zection 1537 ascerisim= o bolanced and bealtbfil scalogy.
Sec alsn, Anlenio G.M. La Ving, The Right 10 & Sound Environment in the
Pinlippines: The Sigmlicance of the Minars Oposa Cose’ 119947 RECIEL Vil
3, Mot pgl46-252 See b the cose of Mimers Gposg v See of the
et of Environmenrt 63

B4 SR PR ST 623404,

&3 A P08 RO R FEELTAD

eh. Disective prneiple such as ol pay tor cqual work | fres legal aid, rght 1o
spesdy trial, right w0 leelihood, gl o educoionand D relating te
chviremimnt [ Aricle 48-A7 are rend in conjunetion with the fundamenial

righis,
87, Leclaknshoin, 1Y Lo and Eniroopienr, India: Fasiem Book Commpeny,
P9I Pp. 144-152

GH.  ATR TV N LNy
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s=crved that the 'richt 1o life muarantesd by article 21 includes
e right of cajoyment of pollution free watér and air for full
smsovment of lile,! Thiough this case, the court recognised the
=eht to a wholesome environment 4s part of lhe fundamental
b to lifc. ' T n MO Mehta v, Union of ledia, ' the Supreme
Court deall with the plnhlcm of air pollution caused by motor
wehicle operating in Delhl. = In general, the Indian courts hawve
gven the righss to life™ as linked 1o right to a gualily and

g5 AIR 1991 5C 4200 191 (1} 54800 595

0 Thiz cese alsn indicated that the munmicipchices and 8 lacae number of other
pencemed  povermmental agencics. could no lopger et comient with
ummplemmented measures tor the abutement and prevention of pollution. | hey
may be compelled to ke prsilive megsires to improve the envirommcil. This
was reafliemed in MO Mehia v, Union af India (1993) 8 BCC 585, The cage
coeernad the d=teriozation ol the world avironment and the daty of the sate
povermmcnt, undes articls 21, to ensure & better quality of envirenment, he
Supreme Court orderedd the Ceneral govermment 10 sk the steps: they have
taker 1 achiese (his goal throueh naton: policy and t restore the quality of
EAVELONMETH. H

TL FIERIE AL 30T 813 AVebivalae Foltutor Casal; (P992) Saggn, (25§00 85
SR Supr (23 SEC 86; (199203 5CC 25

72, It wirs 2 puablic interest perition and the court e sevesal directiony lewirds
the Ministry of Envirnment and Forests, Decisions such as this indicate 2
new trend of the Sepreme Coutt o fashion novel romedies o reach a given
result. althouph these new romedics scem to epereach on the domain of the
el v,

73, Another sxpimsaun of the iight o lifz i the nght W bvelihood Aricle 41,
which is a dircetive principle of stale peley. This extension cn check
povernment avhony = relation to an eavironmental inpact hat has threatzaed
iy diglecate the poor and disrupl ther fearvles, A strong commection leuween
aricle 31 el wsticle 21 was established mothe 1980 G (e case of Chlgn
Telley v, Bosbgr Mupecipe! Corptocaiis, ATR 193G 540 1800 o the Couet's
view. ‘Deprve a person of his right to livelihood and vou shall deprive hun of
b life... Aoy persen, who i deprived of his oght to hvelibood except
aecordimg o pust and Fadr grocedure sstablishesd by lww; can challengs 1he
deprivation 2= offending the right w i confored by amwle 21" Also, in
Kirtesker Hros bed v EST Corporason (19060 2800 &32 8imElar view
anplicd in Stave of Peninh v Rom Lol Bagpa (79905 4 5CC L7 The
ceurl opined that the expression Tife' assureid i anicle 21 has @ mush wider
megning which includes o nght W livelibood, bemer stancdend of liviog.
hymienic conditones i the workplace and leisure fGwrlibes and opportunitie: ke
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healthy environment, a salisfactory interpretation to a vory large
cxtent,

THE CONSTITUTION OF BANGLADESH

It is pertinent to note that the Constitution of Bangladesh does
ot exphicitly provide for the right to 2 healthy environment
either n the directive principles or as a fundamental righi,
Arficle 31 states that every citizen has the mght o protection
from “action detrimental o the life liberty, body, reputation, or
praperty’, unless these are taken in decordunce with law, Tt
addedd that the citizens and the residenty of Bangladesh have the
malicnable right 1o be treated in accordance with law. If these
rights are taken away, compensalion must be paid, drricle 32
states: "No person shall be deprived of life o personal liberty
save m accordance with law", These two arfjcles logether
incarporate the fundamental night to life’. By implication, the
right 1o life includes the right to a healthy cnvironment capahle
of supporting the growth of a meaningful “existence of lile'.

In the case of fr. M Faroogque v. Secrefary, Ministry of
Communication, ll'}'r;-1'1:.r'.rj.'rl'f.'ﬁ'.r of the People's Republic of
Hangladesis and 12 Others™, the Supreme Court of Bangladesh
agreed with the argument presented by the petitioner, that the
constittional “right to lile' does extend ta include right to g safe
and healthy environment. In a mare recent case, the Appellate
Division and the High Court Division of the Supreme Court
have dealt with the question in 2 positive manner. The Appellate

eliminute zickiess and phyvsieal desabality of the workmen. 1n this case, the
eourt used the nght 1o life o protect te health of the workmean by providing
them with medical Eeilities gad It insurmnce.

M fUnraporsed) The case imvalved o petition againsl varioss ministrics and oller
Anthorities for not Pulfilling thei stufutory duttes 10 mutigace e apd nosse
pollution eaused by mwtor vebicles in the city of Dhaka. Cited by Bazzague,
Jo0pecit
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Dewssion, in the (Asc of Dr M. Farooguc V. Hang!ﬂd‘eshf‘f has
sserated Bangladesh's commitment in the "context of cngaging
o for the conscrvation of environment, irrespective of the
secality where it is threatened,”

THE CON STITUTION OF PAKISTAN

grticie 9 of the Constitution of Pakistan stales that no person
all be deprived ol life or liherty, save in avcordance with the
ew. The Supreme Court in Shehla Xia v WAPDA, 7 decided
shat arlicle 9 includes 'all such amenitics and facilities which a
person born in 3 [rec couniry 18 ntitled to enjoy with dignily,
tegally and constitutionally” TThe human rights case of The
Empluvees of the Pakistgn Law Commission V. Ministry of

75 [roa7) 47 Difepia Lwt Heprrs pAf . The legality of an experimental
atructaral project of the huge Elong Action Plan {hereinabler, FARY in
Famrlulesh was gueshoned. The petipnner alicged thal FAT I= an neli-
epronment and anh- people project. Thal EAF 15 advemsely pifecting and
imuring rieTe Wan 4 mmillion peaple by way of displacement, vasing dlama e
po sonl amad destruction of patural habitat, of fishes, flor and faunn,
=&, Thus, the Court 'ef Choswedbaey ), (Para. 0L} deculed prdt stated oz follows!
warticles 31 and 32 of owr copelibnun protect night o life a8 o fundsocotal
pght. 11 encninpasscs within its amibi, the pratection and peeservation of
cvironment. ecological batance s fron puilution of air and water,
sanitpnon without which life can hardly be enjoyed, Any aed 00 DrEsI
contrary thersto will be wilative of the soud right 1o hifel”
_(PLI 1904 ST 643
The patiboner questionesd whether, pncber Articls 9 of the Constitation,
citipens were enniled it protection of luw from being exposed 1o hazarcds of
electro-magnelic tieid or any other such hazards which oy e duz o
sty Nation and construction of any grisd sranod, any fuglory, pawer /iE1OnN OF
aueh Tike instmliations, 1o this case. Salom Akhtar, commented el “Lnde
our Constilation, Articls 14 provides that The digmity ol man apd saulyect to
law, the privesy of shall he inysoloble, The fundamental rijght to proserye gl
prodest e dignity of man pnd right to hic" are muprantesd under Article ¥ 1E
ol are resal lopether, guostin will arjze whether i person ran be said o
have dignity of ran_if hiz right o lifee iz helow arg necessily [me wathuy
pruper_juod, clothine, shelter educution, healith care, Slean umiosphers and
ﬂm!jiwlm:ﬂ';"[ [pgpiasts mine ).
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Works™, dealt wilh the meaning of Anticle 9 of (he
Constitution.™ In the case of Amanulloh Khan v Chaivman,
Medical Research Council *the Supreme Court siated that the
citizen could get profeciion under article 9 because right to life
includes guality of lile as well. Furthermore, Arnicle 9 was
given judicial tmprimalur apain in thecase of General
Secretary, West  Palistan  Salt Miners  Labour

9 FERS SCHR L SaR

80 In this case, the Suprerme Court of Pakisuin held that: “Aricle @ of the
Lenstituleon which muarantees life and livery Zecarrhmg fo law 18 el ke be
ennstnied in a restricted and pedantic manner, Life has a larger concept which
imeludes the vght ol enjoyment of life, mainzaining wberjunte level of lving
for full enpovment of ficedum and rights.’

PR3 SCMR 202 This was a lumen mghts case against cigaretie COMTIpATIeS;
the pehtioner soughl o ban on cigaiene poramercials on televisian o lis
view, the weslern companies wers ungble w sell sigarcttcs in their own
countries and they wers wiming ar the developing counlries. He zdded ths
they were usng the advertisinge to that esd and this has resiled in
calastrophic calamilied in the form of cenper and bean disense. Sioilar
arguments were put forward by the TholandRestvictian on Tmgerarion aff
Fmpartation and Inwerool Taves an Cigaretres That Cignreste Case) Pans
repant adopled on November 7, 1990, BISDVITS200. Alsa, in the Fovame of
Discovery Case (WP No 4520 of 1¥4 m Bangladesh, the petifioner:
(Bangladesh Cspcer Socicty. Bungladesh Ast-iug Federasion, Cunsurmer
Assuciation of Bangladesh, Welfare Assuciation of Cancer Care aod Work for
Betrer Banulutesh) arpued thae the activitics of British American Tohacco
vinlated the country's law (Tobaeco Products Contrel Agt 198F and
Opdinznce of 199400 ond govemment's kealh policy, The court granted 2 stay
on &l campaign activities of the "Voyags of Discovery’. See Prod Nrsid Trlam
(Cogarette Advertising Covei v Ranpladash 33 D8 2000 413, Tn fadin, &
Rampkrishaan v Site of Kevala JATR 1009 Kevala 3557, the court held tha
smoking of Whesea i any furm i public places 1= itlegal. unconstitutional
and viplmtive of Article 21, Smokors pose o setions threar 1o hves of fnaocent
non-smakers who pet themselves exposed 10 lobscco sioke,  hereby
violatng their sight o e gournnteed under article 21 of the Constitution of
Indiz. See alw, Fakisran Chess Foundaton v Tovernment ol Pakivin (194973
EEL 1379,

Bl
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fmion (CHA) Khewara, Thelem v. The Dirgctor, Industries and
Mineral Devel rq'mr:-.-r.'r” where the court stated that:

rhe word life’ cannot be restricted fo i

vegetative life or mere arimal existerce. In :

Lilty avea where gocess to water IS sCarce,

difficult ar limited, the right to have water

fiee from pollution and confamination 15 a8

vight fo life iself This does nol med

persons residing in another part of ke
country where water (3 in abundance. does
not huve such right. The right (o have
wipallted water i the pichs fo every person
wherever he Hves. "(Emphasis mine).

The cases discussed above show thal the Pakistan judiciary has
firmly established a right to healthy envirenment. &

CONSTITUTION OF 50U TH AFRICA

Section 11 of the Constintion ol Republic of South Africadeals
with the right to life, which 1 a non derogable right, [Inder
Seption 24, everyone has the right o an environment that is not
harmful to health or well-being, Tn addition, this sechion

£2  Paob, Lahose (994 FOMR 251 In ths cose, the petitiencr suught o
enfuree the right of the resideats Lo heve cleur and wipolluted waler. They
coptended That if the merers wes allawed 1o continue Lheir activities, which
were exendedt in the water catchment e she waterenurse, reservolr und the
pipelnes would gt comiminated. The Court held an favour uf the petitioner
anl said that if the witlor beeoies contiminated, it would sause serious oo
o hurman exisience and e geperal public would be voies serious threat.

g1 Moeworihy 15 the St that e Pukistani Sudiciny has congstently mentianed
and applied Indiom cazes whars the Indian udiciary priotitissd envirnnineotit
and human nghts aspects For example: Case Gensid Secreicry,  Hest
Paicvion Salt Mipers Letouwr Uil CR A Khewira, Shitaan v The Qirecionr
fnelaiserice and Mineral Deviefapnunt, Punjah, Lebore 1894 SUME 2061
[ Shekia Zic v WAPDA (PLD j09d A0 893%. the B0 applied Indan cases
sk mss L & B v St of LP{ALR. 19355 S 452 and MO Media v
{ o oof Ddicn (AR LDEE ST 11 15 pl ALR 1988 SC 1037)
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provides that the government musl act reasonably to protecl the
erviromment by preventing pollution, prometing conservation,
and securing sustainable development, while building the
economy and society.™ Under the Constitution, the state has a
duty to orotect, promote, respect and fulfill socio-economic
rights. The case of Government of the Republic of South Afvica
v Grootboom  and athers™ s quite instuctive.  Section 24
demonstrates that right to a healthy eovironmen! is part of the
socio-economic right of South Africu. This second generation
right is ollen applied by the court to give a meaninglul
interpretation of right to life,

To ensure that the environmental rights under the
Constitwion are protected, and that the governmend follows
iransparent and reasonable procedures, thete arc Wwo more
fundamental rights. Section 32 deals with right of access 1o
wformation and  Section 33 deals with right 1o 3 just
adminisirative  decision. Section 32 can be used by the
community eroups to find out more aboul harmilul indusirial
development, which will have a detrimental effect on their lile
and well-being. According to the Constilution, these rghls are
not absolire, and may be limited il the lumitation 1 reasonable
and justifiable in a democratic society based on human dignity,
equality and freedom (section 36 of the Constitution).

G4, Seclon 24 Everyone has tight to- (2] Lo ancovaranmics theat is ot hernial o
their health o well-heing: anad () to have the eovirsment protected. for the
heneliz of present and fuluic gemrralicns, throngh Teasemahle lemslaive and
other measures thal (i} prevent polluon and ecelogieal degprradation; (u]
PN COMsETVRTION, and (il seeure ecologreally susizinable develuprment
and yse of nanmel Tesourees while promutmg justifible coonomie and som
dlevalopment

85, 2000 (11) BCLE 116% {oe)] [hiz case cealt with night o adeguate housing
mdl shelrer. The Constitutional court cmphnsised the need to have a close
retotionship betwesn the oght actoss B0 aclequane bowsing and other socio-
spgrenic rights in the Conslitution
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feom the above comparative study of  other coundries’
somstitulions, it is evident that the Migerian Constitution needs
s be stepped up in the inferest of the lives of Migerians and the
5= of the Nigerian enviromment.

THE CURRENT STATUS OF RIGHTS TO LIFE AND
THE ENVIRONMENT
¢ ooking al the non-justiciabilily of the provision ol Section 20
o the Constitution, one might be templed to conclude that there
= no hope. However, by virlue of sections 12 fa) and 197} of
&e Constitation, i can be seen thal Nigeria has imbibed (he
suhstantive right 10 a healthy environment provided for under
article 24™ ol the Afnican Charter on Humun and Peoples’
Rights by ratifying the same. Thus, Section 33 and 34 which
guaraniee fundamental human rights to life and human dignity
respectively, have also been argued 10 be linked to the need for
s healiby and safe environment to give these rights effect.
Many arguc that this right to life along with section 20, confirm
a right 10 a healthy environment. i

In (Gani Fawelinmi v, Abachs,  the Court of Appeal held
thal the human rights in the Alvican Charter on Human and
People's Rights having been cnacled into Nigerian nalional law,
was superior to a decree. The Alrican Charter 1981, article 24,
proclaimed that the right to a satisfactory environment for
development is a human right. The decision in this case 15 lo the
offect that article 24 of lhe charter can be relied upon by a
Nigerian to enforce his environmental right instead, of relying
an section 20 of the 1999 Constitution, which 15 not
justiciable. Tn the case of Kokora-Owe v, Lagos  State

46 Afriven Chamer oo Humar and  Peopfes’ Rights [Racificution and
Enfareement) Act Article 24 provides thos: *All peoples shall have the oght
tou peneral @Sty covinunment favourable o their development.”

87 (19951 9 NWILR part 475, p 710
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Goverment, the court also recogmised that environmental
degradation can give rise ta a violation ol hwman rights.

Furthermore, Ebobrahhas conlended that even though it
ousts the jurisdiction of the courts with respect to its Chapler 11,
the Migerian Constitulion does not prohibit justiciabilily of
social. ecomomic and cultural nights and such rghts can be
litigated upon, depending on the normative basis chosen by a
prospective litigant. He further submitted that thal the African
Charter vn Human and Peoples™ Rights constitules a veritable
normalive framework for the realization ol certain socio-
cconomic rights in Nigeria, and that a claim brought under this
Charter can be vindicated either before the national courts 1n
Nigeria or the ECOWAS Community Court of Justice. *'Citing
Uwailo JSC™ he submitted that ‘the Constitution itsclf has
placed the entire Chapter T under (he Ixclusive Legislative
List. ... It simply mecans that all .. Principles need not remain
mere of pious declarations. [t is for the Executive and lhe
National Assembly, working together; W0 give expression (o any
one of them through appropriate cnaclments as occasion may
demand.’

According to Otubu, this 15 a sound academic view-point
bt since no law has been enacted ‘Lo give expression Lo any one
of them', the enforceability of these rights today remains with
future Icgibiﬂliw.'“ I'hus, covironmental, rights when linked to
the right to life, can comfortably and validly be contended in the
courts successtully.

s5, 1199310 NWLE 76l ae el

#9.  Ehobrah, T, The Future of Beonomic, Secial and Culteral Rights Litigation
in Migeria, CALCALY Kmwew af Mgerign Low and Praciiee Fol 08 20087
Pl

Uil AT g Stete v A O Foderation, (2002 % NELR (Pe 772 232 o 38)

0], [rgbu, A Fundzimenmal Right to Property and Right to Llossing o Nigeria: a
Discourse. ActaUniversieiDanabing Jowrnal vel. W1 eo. 3, 2001 pp. 2542
ar Ji.
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CONCLUSION AND RECOMMENDATIONS

The very essence of this research is 1o make some useful
secommendations, which if well taken by lthe government; we
amcerely believe, .will assist in solving some of the vanous
sroblems that we have analysed here. However, we do not claim
%0 have all the answers to environmental 15sues that threaten the
aght to lile in Migeria; and this work was not embarked upoen to
solve all the problems. But we believe 1t will inspire the move
wwards the right dircction in protecting the environment in
zeneral and the life of man in particular.,

We must admil that the situation has certamnly improved in
Nigeria, though many might argue less than one would hope for
in the transition to more democratic rule.™ Nizeria has made so
many laws on cnvironmental management,” Theoretically, the
laws appeur laudable, but in practice, leave lintle 1o be desired,
as the provisions enshrined m the various instruments of
intervention are tarely enforced; duc to inadequate human
resource; inadeguate and mismanaged [unds. low degree of
public awareness ol environmental issucs; corruption on the part
of enforcement officers, among others.” Furthermore, though
Nigeria is signatory to a large number ol international and sub-
regional \reaties, it has not promulgated the constitutionally
mandaled laws at the national level 1o give legal cffcet to most
of these infernational treatics m the t:uuﬂl.l'f.-'-nﬁ

Iaving identificd the foundational weakness of the right to
life in Nigeria as occusioned by the legal comatose state of the

43, (hsofsky, HM.. “Clmate change and Fovooinmensal Justioe: Refllectieg on
Litigution Crver 0il Extraction and Rights Violktions in Wigeria®, Jowraa of
Human Rights and the Environmens, Fol, | Mo, 2. 2000, pp. 188 20 al 210

93, Egun, MK, “Envimnmental Responsibility: Migerians How Far® ", Journal of
_-I'F,-_:-..?.E.:-.;E Techualosy in Envivapmrniol Sandatien, 7222000, F43-047

94, Okator, E B, “hesan R AL and Dayin-Hassan, A, Favironmental 1ssees and
Coeperate Social Responsibility: | he Migeria Experience”, Sowrmol of Henoe
Ecalogy, Faal (23:2 200R. TOI-107,

45 Dkoreduda — Fubara M. T, Law of Eavirsamantal Prorection: materialy and

. Texy [Toadun Caltap Pubhcation (Migerizi Limted, 19985 .6
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right to environment, we sincerely propose an  urgen
amendment of section 20 of the constitution, 1t is our strong
position that even il amending the entire Chapter 11 will hamper
government activities, at least the section, which provides for
ithe protection e the environment, should be made a
fundamental right, This is because, in the real sense of it, the
right (o a healthy environment is more holistic than the right to
life. Only living people 1alk about other rights! Only people
who are alive discuss standard of living, People residing in an
unhealthy, unlavorable and harsh environment are not living:
Lthey are merely breathing,

The recent decision of the Court of Justice of the Economic
Community of West African States (ECOWAS Court), cannot
be overlooked in this research, In the case the Repistered
Trustees of the Socio-Economic Rights and Accountabifity
Project (SERAP) v. Federal Republic of Nigeria™, \he Plaintifl
alleged violation by the Defendants of the righls to health,
adequate standard ol living and rights to economic and social
development of the people of Niger Delta and the failure of the
Defendants to enforce laws and regulations to protect the
environment and prevent pollution. The Court considered
certain issucs raised by the Federal Republic of Nigera, notably

(1) that the Coun lacks jurisdiction to examine the alleged
vielations ol the said Covenants: (2) lack of locus standi on (he
part of the plaintiff; (3) the Plaintiff's failure to produce the
Amnesty International report al the time of lodgment of the
substantive application; and {4) that certain facts pleaded by the
Plaintiff have come under a three-year statute bar. The rulings
delivered by this court on these ssucs are instructive enough,
and I respectlully, urge our courts 1o so emulate,

The court held that the new Aricle %(4) of the Protocol on
the Court as amended by Supplementary Protocol A/SP,1/01/05

. Ruil Mo, BOWAOCHADPTADN
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of 14 January 2005 provides: "The Court has jurisdiction to
determine cases of vielation of human rights that oceur 1 any
Member State . This provision, which gives jurisdiction to the
Court to adjudicate on cases of human rights violation. results
from an amendment made to the & July 1991 Protwcol
AP1/791 on the Community Court ol Justice. The raison d’étre
of this amendment is Article 39 of the 21 December 2001
Protocol A/SPIA2/01 on Democracy and Good Govermnance,
which provides: "Protocol APLT91 adopted in Abuja on &
Juby, 1991 relating to the Community Court of Justice, shall be
reviewed so as to give the Courl the power 1::| hear, inter-alia,
cascs relating to v ]Ult‘llIL‘IHF of human rights...”,

The court further held that “When the

Menther States were  adopting  the  said

Protocol, the human rights they fad in view

werg those contained in the international

instruments, with no exception whalsoever,

and, they were all signatory to those

instruments, Thus attests the preamble of the

said Protocol as well ay pavagraph (h) of its

Avticle 1, which stipulutes the principles of

constitutiong] convergence common to the

Member States, which provides: The rights

st up in the African Charter on Human and

Peoples' Rights and  other  international

instriments shall be puaranteed in each of

the ECOWAS  Member  Stotes:  cach

individual organization shall be free o have

recanrse to the common or civil law courts, o

couri of special furisdiction, or any other

netional  institution  established  within the

framework of an infernational insivument on

Human Rights, to ensure the protection of

histher vights ", Thus, even though ECOWAS
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may not have edopted a specific instrument
recogrizing humran righty, the Cowurd's iuman
rights protection mandate s exercived with
regard to all the imternational instuments,
tnciuding the Aftican. We believe that the
alerve decision is a step in the richt divection
fowards environmental right and fustice,

Finally, humbly call on Migerian courts, to relax the rule
relating to the institution of joint action, This would assist the
victims of environmental degradation to poul resources logether
in arder Lo challenge the activilics of the major actors invalved
in pollution of the environment, Nigerian vourts should also be
ready and willing to adopt the human right approach to the
protection of the environment since envitonmental degradation
has a high impact on the enjoyment of the basic rights, In this
regards, we recommend that Nigerian courts should ermulale the
courts m other jurisdiction cited above such as India, Pakistan,
Fhilippincs and  South  African in  their approach o
environmental matiers,
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PROHIBITION) ACT, 2014 WITHIN FUNDAMENTAL
HIUMAN RIGHTS IN NIGERIA

By
DR. ¥. A. FOBLR"

ABSTRACT

This discourse examines the Same Sex Marriage (Frohibition)
Aot 2014 within the context of tie constitutional guarantees of
she rights fo private and family life. freedom of wyveeiation and
Sreedom from discrimination conferved upon Nigerians who ave
hemosexyols or leshions. These fundamentol vights conferved
upann  Nigerions  who  are  homosexuals or leshians are
considered within the context af the gualifications imposed wpon
them by the same constitution thai creates and confers same
upon them. In essence, the discourse considers whether the
Same Sex Maviage (Prohibition) At is wiconstitutional by
mfringing nn the fundamental righty af Nigerion homosexuals
or flesbiany ar the rights creared by the consiiulion ave
gualified rights that the state kas the right fo cheidge in the
interest of public peace, public morality, public safety. public
defence, public order and pubiic health. Furthermorve, it
examines whether fundameniad human rights in Nigeria cowd
he abridoped for the purpose of profecting the vights awd
[freedoms of ather Nigeriany especially, who are in the majorine.

s, [0, Tistermational Daw Consultons
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INTRODUCTION
Samu-sex marmage also known as gay Marmiage is a marriage
hetween two peaple of the same biological sex and/or gender
identity. Lczal recognition of same sex marriage or the
possibility of performing a same sex marriage is sometimes
relerred to as marriage ecquality or equal martiage by it
caponents while the legalization of same sex marTiage 15
characterized as redefining marriage by those opposed Lo it

The irst laws in modern times cnabling same sex marriage
were cnacted during the first decade of the 217 Century and
vary [rom one national jurisdiction to the other. The
introduction of same sex mariage laws has varied by
jurisdiction, being variously accomplished through  cither
legislative change 1o already existing mamage laws, courl
rulings hased on constitutional guarantees of equality, or by
dircet popular vote ie. through a ballol initiative or 4
referendum. No doubt, the recognition of same SeX Marrage as
an institution is & political, social, human rights and civil nghts
issue, as well as a religious issue. In many nations around the
globe, debates continue 1o arise about the legalily and
justification for same sex marriage, or civil union'.

1. Same so% mamge 1 eeoghized in many pacs of the world and applizable W

states o i whiole ar in some parts of some stetes. In the world teday saime sex
ot gay marriape or sl woion is recognized fom the Mo, East. Wesl inal
Sauth of the globe. For instance it is revognized in Argentma, Belgium.
Hrazil. Cemads, Denmark, France, [eeland, Mexocos, Netherlonds, Mew
Fealand, Murway, Portugal, Spain, South Alrica, Sweden, Lmizd Fingdom,
the T nited States, lsracd and Uruguay for o,
In the LIS for instapce, sane sex marsiags is reeognized in some states within
it and by the federzl government Soventesn stales and the Ihginicl al
Colurmnbia have lemalived same sex marmage and civil union Faght Native
Asnerican tribul jurisdictions sssie maniage licenses for same sex couples.
The stule of Qregon tseognizes same sex marriage performed o other
jurisdictions, Limated recognition has hoen pronted b oun of stabe sane sex
marrieges o7 civil unions m the states of Ohie, Missowri and Colorada.




&l Migrarian Naseocal Ui Righes Commission faanal

The gusrantee and protection of fundamental human rights in
Nigeria has a long history. From the 1960, 1963, 1978 to the
1999 Constitutions ol' the Federal Republic o Nizera,
fundamental human rights have been cnshrined i lhem 10
protect and defend Nigerian citizens from abuse of power by
vither governments or ity agents as well as other fellow
citizens’. These rights have been conferred upon all cilizens af
Migeria and all authorities are under ohligation o ohserve and
enforce the observance of lundamenta! human rights. Pursuant
to the determination to ohserve and enforee the obscrvance of
fundamental rights, Nigeria is signatory to treaties both under
the auspices of the United Nations and the A [rican Union®,

The mevvement 1 obeain civil marriige fights ond benefite fir same gex
touples in the United Statss bepan in the 19708, bl becaps MO froiminent
I Awenigan palites i 1991 when the Hawa Suprente Court dechired e
stitle’s prohibiteon 2o be unconstitstional in the case of Kok vi Lewin, 19493,
HECR, 1976, al p. 1651 On May 17, 2014 Magsachusetts beeame the firs)
U5, Stale and the Sixth junisdiction in the world 1o lepalize same sex
marmage fallvwing the Supreme Court's decrsion in Goodridge vs Depr of
Public Heaith 2004, MSR, 15% six months later, From the heginning the 2 1st
Century, publie support fur sume sex mirriage has grown considenbly arosd
the globe, especizlly in the TS, National polls combycted since 2000 in the
LS, show that magarity of Americans auppant legalizing it On Muy, 2012
President Barnk Obams bocame thie firsl sitting LIS President 1o publecly
declane suppont for the legalization of same Sex maltizge or civil anion: while
the stutes ol Maiee, Marviand and Washimmton became the first slstes 1o
legalize seme sex marriage or cvil unien through popular votes an Movember
fr, 2012
= The Wilhok's Cormission Report of 19589939 had recommended
provisions Tor the prolection of human mghts uinder the TYAD Nigerias
Independence Canstition,
A See Nectons 20-28 of the 1963 Constitiion of the U'ederal Kepublic of
Nigeria, Ser alin Sertions W 42 of the 1070 Constiution of the Federal
Republic of Migerin. See also Secton 30 — 43 of the 1999 Constitution of the
Federzl Republic of Migeria ws nmendad
Migema is a sigontory o the Unitei| Nations Churter 1925, the linided Nations
Beclatation on Human Rights 1948, the Intervetionz] Covenant an Civtl and
Poliveul Rights, 194, Intemation] covenent oa Feopnomic, Socizl and
Cultural Haghts 1966 a5 well as the Afriean Charter an Human and Peoples
Rights 981, and came mto force in 1988, Migerie hus only ratitied these

I=
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Wigeria's National Assembly has the primary role of
enacting laws {or the peace, arder and good government of the
Federal Republic of Nigeria on matters which are on lhe
Exclusive Legislative List”, In January, 2014 the National
sssembly enacied the Same Sex Marriage ( Prohibilion) Act,
2014 which was asscnted to by the President of the Federal
Republic of Nigeria and thus. becoming an Act of the National
Assembly. The Act, it would appear, has lar reaching
consequences on the fundamental human rights and obligations
of some Nigerans such as homoscxuals, lesbians clo (rom
marriage between persons of same wender, solemnization of
same and for other refated matlers.

The provisions of the Same Sex Marriage (Prohibition) Act,
3014 have some implications for the fundamental rights of
Nigerians, who may be hamosexuals or lesbians or cven those
that are not, bul are indirectly involved n activities of
homosexuals or leshians in view ol their fundamental rights to
freedom of private and [amily life", freedom of thought,
conscience and religion’, freedoms of peaceful asscmbly” and
azgociation to [reedom {rom discrimination’,

This discourse x-rays the Same Sex Marriage (Prohibition)
Act, 2014, its implications for fundamental rights to private and
family life. thought, vonscienve and religion to [reedoms of
peaceful assembly, association and [rom discrimination  as
cnshringd in the 1999 Constitution of the Federal Republic of
Nigeria (as amended). Tt further examines whether or nol the

conventions el only domesticated the African Uharter on [ Lz amd
Peoples Rights 1941 at the muniz:pal lewel,

4 Soption 4 (2] of the 1999 Constitetion of the Federl Kepublic of Migona nz

ammmebal,

Yeclion 37,

Saction 18

L] Secion 40,

3 Section 44,
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e sex marriage or civil union enlered 0o heotween persons
of the same sex in Nigenia and same shall not be recognized as
entitled to the benefits ol a valid marriage™. )

A marmmiage contract ot civil union entercd into berween
persons of the same sex by virmae of a certificale issucd by a
forcign nalion is void m Nigeria and any benefil accruing there
from by virtug of the certificate shall not be colorced by any
court of law. 2 The Act further prohibits the solomni zation
(celehration) ol same sex marriage or civil union in places wl
worship including churches and masques—. The Act further
declares that only marrages contacted between man and woman
(heterosexual marrisge) are valid in 'Nigeriaz“. Tt specifically
prohibits the regisiration, sustenunce, meetings and processions
of gay clubs, sociclies and orzanizations in Nigeria~ . Though
the section restrictively uses the term ‘gay’, it is suggested that
the provision of section 4 applivs with full force to the leshian,
hisexual and transgender. The same section prohibits dircet or
indireet public show of same sex amMoraus rclminns-:hipsm.

The Act further provides for offences and penallies under
the Act. Persons who cngages il same scx marriange or civil
union are liable, upon conviction, ta 14 years impriﬂﬂnnmLL*T.
Any person who registers, participales in (heir organizalions,
meclings or procession is liable. on conviction, o 10 years
IMprisonment .

2L Th)

2 ik

23, Sachon 1 il)

23 Section 1 {2}

23, Sechun 2 (11 Mo cerificate issieod 10 persans of same sex 00 mainge n
civil tnicn shall be valid in Migeny under Sechon 22y ofthe A

25 Bectwn 3.

16 Sectiond (1)

27, Sectiond {2}

2R, Hection 5010
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Any person or group of persons thal witnesses, abel and aid
the solemmization of 3 same sex marriage or civil union, or
supperls the registration, operation and sustenance of 2ay clubs,
societies, organizations, processions or meelings in Nigeria
commits an offence and shall be lishle on conviction I 8 term
of 10 years imprisonment™ . Any state high cowrt in Nigeria has
original jurisdiclion to try any person charged with any of the
oflences created under the Act™
By the combined elfects of Section 5 {(3) of the Act, any vne
wha advocales registration of homosexual clubs, organizations
or sovicties may be liable 10 being charged under the Act; even
though a person may not be homosexual, lending support to the
operalion, sustenance of homoscxuals organization hus become
an offence. Lven if an individual docs not have homosexual
orientalion, it is now 4 crime (o support and/er paricipate in
meetings or processions of homosexuals

THE LEGAL STATLUS OF FUNDAMENTAL RIGHTS IN
CONTEMPORATY JURISPR UDENCE

No doubt the protection and enlorcement of Tundamental human
rights have been given prominence under the United Nations
era’ . 1t has heen taken to a level that effectively challenges
slates soverzignty where there 1s evidence of their abyse by the
state. 1t has become the responsibility of not only the states bu
the global community o promote, protect and defend human
rights. Violation of fundamental human rights by any stale has
been clevated to a position of justilication lor intervention in the
internal aflairs of that state™ The claims by states ol the

2%, Baction 5 (%)

I Seption 5 (2L

Al Antcles 55 and 56 of the UN Charrer impose Ypon the Ubited Notions and its
mernkers the legnl obligtions w0 promote respoct for und obserance of
Humom righis

32 ¥A Vebur “The TN aecnrity Council amd the polities of Thiervention in
Regional Condlict, A case <ludy of the Interventing in il Libyan Crsis “in
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cemcept of state soversignty or domesiic jurisdiction  to
sdependently administer their aflairs is no longer acceplable in
smermational law as justification {or humun rights abuse. In the
words of Magdalena, 5.

in more recent years, this argument has lost around when
Seman rights are al stake. The Second World War 15 a hurning
sent in the way the international community regards its
s=sponsibility for the protection of and respect for human nghts.
The longstanding principle of slale sovercignty Vis-a-vis
sationals has in the course of the years heen croded. The UN
Charter explicitly proclaimed human rights to be a matter of
legitimate international concern’

I iz now settled i international law, that internalional
sction can be taken against a state i there is cvidence of abuses
of human rights under the cover of domestic junisdiclion or
mternal affairs whether or not il ¢auses regional or global
mseeurity’’. The doctrine of stale sovercignty has since the
Second World War been gualified in twao ways in the words of
Magdalena:

First how a stale treats its own subject is nowadays a
legitimate concern of the international community. Secondly,
there are now superior international standards established by
common cunsent which may be used for appraising standards of
domestic laws, and the actual conduct of sovereign stales within

Baysre Linivetsity Journzl nf Public Law (BUIPL] Vol 2 Wo. 2, Leceniber,
M, 82, Ses alsn Timothy o Yerima” Balancing State Sovorcigniy ami
Humen Rights Protecton under the Afnean Svstem, The Local Reanudies
Bule in foous tn Human Rights Review Vol 2, ¥ 2, July, 2011, 425, Sre
alen the Turs Moroceo Malionality Decres Casz {1928 POLY Senes . Mo
A1, See furher the case of Procpior. Tedic (L99A1 35 TLM 35,

13, Masdalena § ot ol Duman Rights fefercnes Himdsssk {Cuidad Calon
Castasea: Universily Tor Peacs 200, ac 15,

32 Reownlie, | Principics of Public Tnternanonil Law 4th Edn, 1990, 257
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their territories and in the exervise of their  internal
jurisdiction™

Thus. from the examination of the legal stalus of human
rights under the United Nations regime, haman rights 1ssues
cannol be deemed to be matters which fall essentially within the
domestic jurisdiction ol any state and intcrnational sction’ in
respect ol such matters cannot be seen as affront to the doctrine
of state sovercignty, Any aclion of a state such as Migeria based
on capricious violations of human rights cannot he justificd,
Therefore. there 1s the need [ur states 1o balance human rights
protection and the concepl of domestic jurisdiction or slate
sovereignty under the present UN regime. Morc importantly,
where the breach of fundamental richts by a state or stales
constitute breach of, or threat 10 pedce or acts of aggression, the
global community must intervens. This task must be clearly
understood and practiced by all nations as the days of absolute
or blind application of the doctrne of state sovereisnty or
domestic jurisdiction are gone for good. The words of Boutrous
Boutrous Ghali {one time Secrctary General of the United
Nations) sums it all:

The Toundation-glone of UN appreach o human security is
and must remain the state. Respect for is [imdamental
sovereignty and inseourity are crucial o any  common
internaticnal progress. The time of absolure and cxcluzive
sovereignly, however, hus passed, Its thoory was never matched
by reality,

It is the task of leaders of states today 1o understand this and to
lind a balance between the needs of good internal govermance
and the requirements of un ever more independent world™,

A3 Meagdalema, op. it See alse Shaw, MN Intermational Law (Sth Ediion)
Loambrige: Cambrge University DMrass, 203 254,
30, Magdalena, op. cit. 26,
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FENDAMENTAL HUMAN  RIGHTS GUARANTEED
LNDER THE NIGERIAN CONSTITUTION

The 1999 Constitation as  amended guarsnlees  certain
Semcdamental rights o Nigenan cilizens. These rights ar
Semdamental 1o Nigerian citizens (hat may not be arbitranly
wlen away by any person or authenly save by the due process
o law. The rights bemg examined within the context of this
Swcourse are the fghts which would appear to be in conllict
esber directly or by implication, with the Same Sex Marriage
Seohibition) Act. These tights include the right to private and
Semly life, the dght to peacelul asscmaly and association and
e right to freedom from discrimination. Some of these rights
sre examined hereunder,

RIGHT 10 PEACEFUL ASSEMBLY AND
ASSOCIATION
The constitution confers on every person and in particular
Migerian citizens the right 1o assemble [reely and associate with
sther persons, and in particular; to lorm or belong to any
solitical party, tade union or any other associalion for the
srolection of their collective interesls™,
By virtue ol section 40 of the 1999 Constitutivn, every person
#all be entitled 1o assemble frecly and assoviate with other
sersons and in particular he may form or belong 10 any political
party, trade union or any other gssociation [or the proteciion of
his mterest

In words ol Justice Adekeye, JCA in the case of JGF v
ANPP the rights to freedom of assembly and freedom of
expression are the bone of any democratic form of governmeant.
Sesides their combadiment in the supreme law of the land, the
1909 Constitution, and the African Charter on Human and

3T Seption 40
T MM LR WLE TP LRRR) 48T, 4l parass H-A
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People’s Rights adopted as Rarification and Fnforcement Act
Cap. 10, Laws of the Federation of Nigeria, 1990, a plethara of
decisions of Nigerian courts have endorsed same,

The righls conferred under the section is gualificd by the
constiiution. Its provides that the provisions of the seclion shall
not derogale from the powers conferred by the constitution on
the Independent National Electoral Commission with respect to
political partics to which the commission does nuol aceard
recognition, This qualification was interpreted in the case of
Mbanefo v. Molokws™ where Justice Tsamiva, JCA held inter
afia:

The might given under section 40 of the 1999 Constitution is not
absolule as same can be tampered with under a law or
citcumstance reasenably justifiable in any democratic snciely.
Thus, where a person voluntarily joins a political party and the
pary makes mules governing the conduct of its members (its
constitution) which inlringes on a member's right to a associate
with anuther political party, such a member cannot challenge his
party’s dircctive as a breach of his constitutional right. This iy
the positiorn in a political party.

RIGHT TO FREEDOM OF MOVEMENT

Every citizen of Nigeria is entitled 10 move freely through out
Nigeria and to reside in any part threat, and no citizen of Nigeria
shall be expelled from Nigeria or refused entry therelo or cxit
therefrom™, In the case of (Masanfo v, i’rwu;;’l the court held
inter alia that every Nigerian cilizen has a right to move Irecly
and reside in any part thereof, However, the constitation gocs
on Lo stipulate that nothing in it shall invalidate any law that is
reasonably  jusiiliagble in a  democratic society  Imposing

B (2008 11 NWLR (Pr. 11535 431, 451 para. F-11 See also Rimi v MRETCIED)
I WCLE 763,
4l Scatton ah
AL PEDOE ) MWL HTTh 1£4,
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cestrictions on the residence or movement of anv person who
has committed or 1% reasonably suspected 1o have comimitted a
criminal offence in order to prevent him from leaving ’.*{ig:.:ria'u_
or any other couniry to he tried outsider Nigeria for any criminal
affence™ or to undergo imprisonment outside Nigeria in
execution of the sentence of 4 courl of law in respect of a

A4
s

cruminal offence of which he has becn found gulty

FREEDOM FROM DISCR IMINATION
The constitution confers npon €very citizen of Wigeria of
parlicular commumity, ethnic group, place ol origin, S&x,
religion or political opinion shall not by only that reason” to be
subjected either cxpressly by, or i the practical application of,
any law in force in Nigeria many executive ot administrative
action of the government, Lo Sisubilities or restrictions to which
citizens of Nigeria of other communities, ethnic groups, place ol
arigin, sex., religion or polilical opinion ars ot made 5uhj-:|:t;'1"’
be accorded either expressly by, or in the practical application
of, any law in [force in Migeria or any such executive orf
administralive action, any privilege or advaniage that 15 nol
accorded 1o citizens of Nigena of other communities, ethnic
groups, places of origin, sex, religion o political opinion’ .
Lqually no citizen ol Migeria shall be subjectod to any disability
oF deErivaﬂnn merely by reason of the circumstances of his
hirth™.

The tight o Ireedom from discrimination enshrined in the
conatitution was exhaustively interpreted by the Court of

e
_— L

42, Sectiend 1010

43, Sectiond1 (23 04)
44, Soction 41 42111

4% sechion 20 (b i)
A6 Becron 2218

47, Section 3Ll

A8 Septon 42 (1L
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Appeal of Nigeria in the case of Asikn v Awanyva® where
lustice Denton  West, ICA held fnrer alia:

By section 42(1) and (2) of the Constitation of the Federal
Republic of Nigeria 1999 as cilizen of Nigeria ol a particular
community, cthnic groups, place of ongin, sex, rcligion or
political opimon shall not, by reason only thalt he 15 such g
person, be subjected either expressly by, or in the practical
application of, any law in force in Nigeria or any executive or
administrative action of the govemnment, 1o disabilities or
restrictions to which citizens of Nigeria of other communities,
cthnic groups, places or ongin, sex, religions, or political
opinion are not made subject: or, be sceorded cither expressly
by or in the practical application of any law in [orce in Nigeria
ur any such cxeculive or administrative action, any privilege or
disadvantage that is not accorded to cilizens of Nigeria if other
communities, ethnic groups, places of origin, sex, religions or
political opinions, No citizen of Nigeria shall be subjecied to
any disability or deprivalion merely by reason of the
vircumstances of his birth. '

In this case the court was denouncing the denial of the
Appellants of the righl to acquire and own immovable property
of their deccased father just beeause they were women, The
court specilically relermred to scction 43 of the Constintion
which empowers every citizens of Migeria the tight to acquire
and own immovable property anyvwhere in Nigeria. Justice
Denton — West, JCA, in ASTKA’s pase SUpra went on o restate
the pogition of the law on non discrimination as follows:

Again one may ask why in some parts of
Nigerta women are by swbordinate laows and
cusioms deprived of ownership and right of
imherilance to goguive and own immovahie
properiy, Wiy are the women subjected io this
drsability or depeivation by reason only of

S (20083 17 MWER (P 1117) 282, 513 - 512, parms. G 11,
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their feminine ativibute? The cotstitutional
provisions ave guite clear arvicd i DEgETio.
Despite  the  luck  of ambiguity  in the
Constifiion. Nigerian women i Cerfain pars
af Nigerie are not entilled to ihert! any
fanded property as was envivaged i s
appeal, ws and same could be gleaned from
the proceedings, the stafemcn af claims, the
statement of defence and indeed, the judoment
irsedl [n the judgment even though the learned
wial Judge had found in favour af the
appellunts, he nevertheless refused to gran!
them the reliefs sought on the grownds tha if
some @7 grovted [ could cause oF ek
injrestice to the rf.zrpm-i-ﬂ‘enr'm.

RIGHT TO PRIVACY OF LIFE
The privacy of Nigerian cilizens, their homes, correspondence,
telephome  conversations  and telegraphic communications s
guatanteed and protected under the constilution” ', The privacy
of life within the context of the constituticn includes the
freedom 1o engage in any form of marriage thal is lawful by
Migerian legisiation,

The right to privacy of Nigerian ciizens was considered by
the court in the case of Jnee v. Action © uugrussf“: where the 2
Respondent in (he petition was 10 be compelled to disclose the
nerson he voted for in the election which was the subject matter
of the appeal before the court. The cour held irter alia that the
7" Respondent’s right 1o privacy would have been inftinged if

g PRSI -2l paras. G- 1
3. Section 42 (20
52, (10002 RWWLER (Pt |126) 52
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he were to be compelted to disclose the candidale he voted for
in the clechion.

RIGHT TO FREEDOM OF THOUGHT, CONSCIENCE
AND RELIGION

Every person shall be entitled 1o freedom of thought, conscience
and religion, including freedom to change his religion or belief:
and freedom (cither alone or in community with olhers, and in
public or in private) to manilest and propagate his religion or
belief in worship, teaching, practice and ohservance™, No
person attending any place of education shall be required to
receive religious instructions or to take part in or atlend any
religions ceremony or observance il such instruction, ceremony
or observance relales to a religion other than his own or a
religion not approved by his paremt or guardian™. The right
includes freedom [or one to change his religion or belief, and
Ireedom, either alone or in community with others and in public
or private 10 manifest ong’s religion as belief in feeding,.
practice, worship and observance,

The exercise ol this right has been very controversial in
Nigena, Starting [rom the case of Bivhop Okagie v. The
FPresident, Federal Republic OF Nigeria™ where “Bish op Okogie
challenge an Act of the then National Assembly regulating the
eslablishment of privale and public schools in Nigeria, The
courl nullified certain sectivns of the Acl on the grounds that
they ollended the Applicant’s right to propagate his religion

53, Beefion 37,

51 Hecuon 3Bl

S5 (1980} 1 MCLE 281 For instances, 10 Osun and Lagos states, students and
purents of soie stlenis have approached the courts over the han on the
Leage of hijab (veil) wsed by Muoslim female stadects inoschools. The
deciziors of the coorts kivve Been contradictors, Whils the court in Oeus St
tplizee the validity of the usage the courts in Lagos Stae held (el the ban of
an the urage of the hoab (veild did aot soeounl b denial of the rights of the
gt of female students o practice {heir religion,
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ghrough the sstahblishment of private cchools. Hence, there have
been other simular £ases under the 1999 Constitution where
scople have challenoed one acl or amission of government as
—ncroaching on their rights 1o freely practice their religion,

No relimous cOMIMUnLY or denomination shall be prevented
fom  providing religious nstructions  for  pupils ol that
community  of Jenomination 0 an¥ place of education
maintained wholly by that community  of Jenomination™.
Provided nothing 10 section 3% of the € anstitution shall entitle
any person to o, take part in the activity of be a member of a
secret society

I_"I-‘I_FL!.{'.'.-‘L'E'I'UNS Oy THE SAME SEX MARRIAGE
(PROHIBITION) ACT. 2014 VIS-A-YIS FUNDAMENTAL
HUMAN RIGATS

A lot have been wrilien and said about the implications of the
Game Sex Marnage (Pruhibition} Act, 2014 upon fundamental
hyman Tights violalions since the hill was proposed m the
National Assembly and fler thie passage of the Bill by the
Nationzl Assembly and g assent 1o by the President. From the
United Nations to the .S, Britain and the Furopean Linion,
there were calls on Wigeria not to pass ihe bill inte law. The
Europears Union had threatencd to withdraw aid 1o Nigeria i it
dared pass the bill mio law. The backhone ol the arguments of
the opponents of the Act have been thal it infringed the
funclamental haman rights to their private and fumily lives,
froedoms of thought, conscicnce and religion. rights to peaceful
assembly and association, {reedoms of association and Lrom
diserimination of s0me categarics of Migerians who ar affeeted
by tho Adh

S, Section A% AL
§7, Section 28 {3)
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The exponents of same sex marmiage however, make series
ol arguments in support of their stance. Writers such as Gail
Methabane ™ liken prohibition on same sex marriage especially
in the S o past US prohibifions on interracial marnage. while
Fernando Fspuclas™ arsucs the same sex murriage be allowed
becanse il exlends civil rights to a minority group. He argues
that many same sex couples want the right to legally marry
because they are in love and would want o honour their
relationships in the greates) and best way society has oflered, by
making a puilic commitment to stand together in good and bad
times, through all the jovs and challenges family Life brings, [l
has further been arpued against the Act that even il il is
concoded that laws tend to regulate behaviour on the basis of the
standards aceeptable te the majonity at any point in time, the law
sheuld net be discrnminatory in any way.

The enactment of the Same Scx Mamiage (Prohibition) Act,
2014 mav be described as a comprehensive assault on the right
of associalion and peaceful assembly of homasexuals and those
who may support their right to enjoy fundamental freedoms {of
assuciglion and expression) as well as a direct challenge to the
lToundation and survival of Nigeria's constitutional democracy.
The exponents of the Act further argue that rather than the state
heing prececupicd wilth regulating and criminalizing purely
personal voluntary relationships among adults, to the extent of
attacking funcamental rights ol association and expression, the
state should become concemned with Lghting corruption which
destrovs the capacily of the state lo atlend 1o the well being of
Migerian citizens which may also parlly be at the reot ol secial
pracesses leading 1o varied orientations in sexuality™.

SR The Weekly Stndard. May 5, 2013, p. L6
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The opponents of sume sex mamiage ground  their
opposition to the mstitution on religious concems, parenting
comeemns, concerns that changes on the definition of mamage
would lead to the inclusion of polygamy or incest, and in natural
law reasoning”’, They further argue that legalizing same sex
marriage would convey a societal approval of homosexual
lifestyle, which the haly bouks of Quoran and Hible call sinful
and dangerous both to the individuals involved and to society at
large™. They further argue that children do best when they are
raised by [ather and mother and that legalizing same sex
marriage Lherefore, is cuntrary to the best interest ol children™,
They further argue that redefining marriage to include same sex
relationships would have harmful ¢lTects on biological family,
children’s rights, and social wellare and evenlually lead to the
legalization of polyzamy and polyandry or group marriage™,

DEROGATION FROM HUMAN RIGHTS BASED ON
ANY LAW REASONABLY JUSTIFIABLE IN A
DEMOCRATIC SOCIETY.

It would appear that the view held by the exponents/proponenls
of the Act has the support ol the present stale of the law in
Migeria. The constitution provides for circumstances under
which fundamental human rights could be derogated lrom
according to law. It provides:

Nothing in Sections 37, 3%, 39, 40 and 41 of the Constitution
shall be invalidated by any law that is reasonably justifiable in a
democralic society

(a} In the interest of defence public safety, public arder public

morality or public health: or

. George el al, Robert, P, “What is BMaorriaree?™ Harvard Journal ol L and
fichlie Policy. 2014, I

2. Thid,
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(Y For the purpose of ]::rmec'rlng the rights and freedom ol
other pm:.f_:m

The jurisprudence an the doctrine of the law being reasonable
Justifiable in a democratic society to qualify fundamental rights
varies from one jurisdiction to the other, The phrase is not
defined under Nigeria's law but anv legislation that is in interast
of defence, public safety, public order, public morality or public
health or for the purpose of protecting the nights and freedoms
of others is reasonably justifiable under the constitution. The
courts m Npgena have alse not specifically interpreted the
extend and scope of the phase either.

The junsprodence Irom the Alrican Charter on Human and
Peoples Rishts, 1981 as enlorced by the Almican Commmission 1o
the Luropean Convention on [luman Rights, 1930 as enlorced
by the Buropean Court of THuman Righis o the United Nations
Declaratien cn Human Rights, 1948 envisaged that lundamental
human rights established therein could be derogated rom. The
Adrican Charler on Human and Peoples Baghts, 1981 provides
as tollows on the derogation of the rights and freedoms created
by it:

The rights and freedoms of each individual shall be
exercised with due repard to the rights of others, collective
security, marality and commaon interest”™,

In the same vemn, moest of the nghts established by the
European Cenvention on Human Rights contain circumstances
under which lundamental righls could be derogated from, 1L
provides inter afin thal there shall be no interlerence by public
authority with the exercise ol any ol the nights enshnned under
the Convenlion except such as 15 in accordance with the law and
1% pecessary in o democratic sociely in the interests of natienal

G5, Seeton 45,
G Aricle 27 (2) of the Afneon Charter on Humen and Peaples Riphts, 1981

wlineh h'ip,q.'li.’l atefied by 1986
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securily, public salety or the economic well being of the country
for the prevention of disorder or erime Lor the protection of
health ar morals or for the protection of the rights and freedoms
of others™ .

The Universal Declaralion of Human Rights, 1948 also
makes qualilications for the enjoyment of human rights
established by it [t provides:

In the exercise of his rights and freedoms, every onc shall
be subject only to such limitations as are determined by law
sarely [or the purpose of sccuring due recognition and respect
for the rules and freedoms of others and of meeting the just
requirernents of morality, public order and the general wellare
of & democratic soviety™ .

The Furapean Cowrt of Human Rights in the Hassan And
Chaesh v E'leg-r;-".!'f-:'-';' has held that the right to freedoms of
thought, conscience and religion are not absolute and that, the
state could legitimately consider it necessary 10 take measures
aimed at repressing certain [orms of conduct, including the
impacting of information and ideas, judged 1o be incompatible
with the respect for the [reedom of thought, conscience and
religion of others, Similarly, in the case of Gunduz v, 'F'.IU‘F:E_P?E
could held that the Applicant’s brand of Islamic propagation
was capable ol causing disaffection nol only amongst Muslims
but Christians as well and thus, the state prohibition of his
preaching did not ameunt to a denial of his freedom of thought,
conscicnee and religion as the prohibition law as reasonably
justifiable i a democratic sociely.

Thus. the law on derogation from fundamental rights is
wniversal save thyl different phrases have been used in the
various laws in most jurisdictions that cstablished those rights.

&7, Avticle § (21 beropezn Conventon on Humen Rights.

6. Article 29 (2) The Universal Declaranon of Human Rights.
G, Moo 4420010, ECHR 200, 22T

W, Wo. 3307147, ECHR 2013, 148
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Nigeria's law on derogation on human rights s thus valid as
there s no inconsistency between it and any of the provisions of
the African Charter on Human and Peoples Rights, 1981 which
it has domesticaled and boundg by i1,

It is the considered opinon of this author that the At
criminalizing same sex marriage or civil union in all their
ramifications in Nigeria i reasonably justifiable in a democratic
society such as Nigeria meant 1o protect and defend the
common inlerests of delence, public morality, public salety,
public order and heylth aof Migerians, The Act is also mean| to
protect and defend the rights and freedoms of other Nigerians
who are not engaged in homosexuality.

Laws in most countries of the world have always heen
based on majarity apinion, moralily or votes which are deemed
to be the vpinions of (he majorly of citizéns of CVEry state;
Nigenia inclusive. The nexus betweer law and morality cannot
be effectively divarced. This is because law is taken 1o he g
reflection of the morality ol every society. Law may have the
problem of compliance and enforcement were it not hased on
the common morals of the state or SOCICEY 1l I5 meant (o he
applicable: to. There is 2 world of difference between the
comimnon morals that exist in Nigeria and those of the West leg
by the United States, Britain, France etc. In the words of Rev.
Kuigama:

Nigeria is an independent cauniry. We have
our ethical liberty 1o decide whay iy Lood for
us. We have gone bevond rhe oeriogd of
colonialisn wihen everything was imposed on
uT. Ax g sovercign rations, we have q Fight Iry
determine our present and Sture lifesples,

This 15 what Nizeria has done through the National Assembly
und signed by the president of oyr country so, we should have
no apology to anvbody outside “igeria, This is our vouniry and
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we should be allowed to determine how we live and what we
do. Nigerians not loreigners should determing our human rights.
Nigerig is an independent country. ‘We have our cthical biberty
to decided what is good for us, We have gone beyond the period
of colonialism when everything was imposed on us. As @
sovercign nations, we have @ right o determine our prosent arnd
future lifestyles, This is what Nigeria has done through the
Wational Assembly and signed by the presudent of our country
s0, we should have no apology 1o anybody outside Niges ia. This
15 our country and we should be allowed 1o determine how we
live and what we do, Nigerians not foreigners should determing
our human rights’

CONCLUSION

Same sex marrage andior civil union is one of the glohal
products of the first quarter of the 21" Century. Though the
rationale or justification for the coming into existence of the
institution is still controversial, there is no gainsaying that it has
come to stay, Those who propose it justify the institution as
heir exercise of their findamental human right naturally
conferred upon them as human bemngs. The opposition 1o this
redefinition of the marriage institution challenges it on moral
and Teligious basis as boing immoral and comtrary lo the
teachings ol some religious haoks such as the Holy Qur’an and
the Bible.

Nigerin as a nation has joined the league of nations which
have not only banned same SeX marmiage andfor civil union but
has gone further 10 criminalize it. 1t punished any person’s who
engages In SUIme sox matriage and‘or civil union, [t also
punishes any person who organizes, witnesses or aids and abets
<ame sex marmage andior ¢ivil union, [t further proscribes the

ey, igmativs Kaiguma. the Catkolic Archbishop of Jos Sunday Trost
Fehruary I, 2014, 12,
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celehration or recognition of same sex marmiage or it certilicaly
wssucd outside Nigeria in any part of Nigerna,

Nigeria is a party lo almost all international conventions or
profocols on fundamental human rights under the Umited
Nations and African Union regimes apart {rom being bound by
lhe United Nations Charter which obliges it to uphold the
prolection, and defence of all human rights to its citizens. All
these convention under the auspices ol the United Nutions and
the African Union have been ratilied by Nigeria but only
domesticated the Alrican Charter on Human and Peoples Rights
by local legislation and therefore, binding upon it tw apply and
enforce. This is in addition to the fundamental rights enshrined
its constitution, Thus, the prohibition of same sex marriage
under the Acl has no implication with Migeria’s inlernational
human rights obligations since the internztional human rights
instruments provide for derogation from human rights for
certain reasons,

More sio, no fundamental human right is absolute even in
those democracies such as the 1.5, and is allics i the West
who (hreaten Nigeria with economic sanctions [or passig the
bill into law, In the interest of peace, public morality, defence,
public salely, public order and public health, the fundamental
rights to private and family life, freedom of though, conscience
and religion: freedom of cxpression: right to peaceful assembly
and association, freedom of movement and the right to freedom
[rom discrimination could be deragated from; (or the purpose ol
protecting the rights and freedoms of other persons &, Mayorily
o MNigerians who are against the mstilution of same sex
marriage and’or civil umon.



OIL EXPLORATION AND ENVIRONMENTAL
DEGRATION IN THFE NIGER DELTA:
BENCUMARKING THE HUMAN RIGHTS IS5UES
INVOLYED

BY
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ABTRACT

Thiy article eviluaies ail exploratinny i the Niger Delta and i3
effects on the environment. dn doing thiv. the paper welghs the
henefits accruphle from oil explaration i the Nigerfan economy
on the ane part and the revultont degradations and pollution
that have rovaged the Niger [delte region  including iy
inhahitanis on the ather part The guestions arked ore - iy il
exploration worth the danger and crvironmental hazards puised
1o the people of the Niger Delln or the Govermment 18 simjly
sacrificing the peoples” lives on the allar of ‘economic growih !
Of whatt uve is the right (o life where rhe means af g i teken
mway? The paper fraces the concept of environmerial vights By
drawing the [ink befween the erviranfient, Ruman rights and
custainable development. The paper finds thal although the
Nigerian oil indfustry has impacted on (he country's pofitical
coononry and  the emvironmert af Losi-communities, it has
nevertheless left o big hole i e habital the Niger Delta prople
call home. An analysis of legal pravisions el stalutes of same
conntries will be pre::w:r.:-d fo highlight the sialus of the right 1o
enviFnment.

* LL.%, LL.id {Legost BL. Low Leclurer, Collezs of Ly, Ohsun B1ate

L niversity, (ogha, Crsun Stme:
e LLIZ[LASLY BL; Depl 0z [kl anid Toternot o’ Lz, Collage of f.aw,
Dlgun Siate Lnbrersity, Oispehio, Csun Staks.
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INTRODUCTTON ;
The petrolenm industry has commercially extracied oil from the
MNiger Della for the past filty years, during which time it has
devastated the natural environment. As oil is spilled in the Niger
Delta annually.! gas Naring, which was supposed to have ceused
i 1984, continnes to pollute the air tll wday.” The oil and gas
sector’s reckless disregard for the environment endangers the
peaple of the Niger Della. Muore than #0% of the population
depends upon the natral environmenl for their livelihood; they
require healthy soil for farming and clean rivers for [ishing.”

In 1989, the Nigerian government publically commilted to
‘spsiainable development based on proper management of the
enviramment in erder to meet the needs of the present ane firture
gem:raiinns.‘i Qustainable Uevelopment recognizes that «
healthy mnatural environment ia an esscntial loundation for
lasting social and economic develepment. Nigeria pledged lo
manage its environment and promole sustainahle developmeni
through a system uf cpvironmental laws”  Unfortunately,
Nigeria's lawmakers have long [avored shori-lerm econormic
gain, through supporl of the oil and gas industry, over long-lerm

L Adam Mossicer, “Half 2 World frorn the Crulf: A Spill Seowrge 5 Years D,
M¥C TSN, Jane 17, 2000 at Al

1 Tamel Howden, 'Visble from Spece, Dcadly «n Eartr The Gas Flares nl

Mageria. (NOGEP. April 27, el EPET R

Arnnesty Tne'l Wigemu TPetoleurm. Pollatizn ard Tronewrty i the sliger el

14 {200

4, Kaniye S.A. Pheku, 0il aod 1l Mager Delta People m Trstermitional Law:
Fesovrce Rights, Eaviconmental and Equily Issues', 139 (20067 Cuoiig
Marianal Bofioy we the Raviranmont (14897 L iMigerioh.

£ fiForaoy material of substancs to yuality 1o be called & resoarec, sizch irzim
st be plecsically and teahmiesl Iy acoessinle wman with attenudant wzes, This
tnplics that el ly endowed resoances, b i1 pepewahle and pon-renewable
are destined 1o be weed by man

L
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esvironmental protection. As a result, Migeria’s environmenta)
aws arc weak and underentoreed. Nigeria's environmental laws
have failed to halt the environmenial destruction caused by the
oil and gas sector. Though sustainable development s
unquestionably linked to human rights, this article focuses on
the environmenty] aspect of sustainable development within the
purvicw of the right to life and right to the dignity of the human
person under the Nigerian 1999 Constitution,

The Niger Delta basin, though just about 2% of 1he total
arva ol Nigeria, is endowed wilh abundant natural resgurces,
These wclude oil and natural gas, sand and gravel and rick
biologival diversity amang others. Granted the Niger elta as
fragile as it is, has hecome the huh of extructive and related
industrizs. The activitics of these companies have tremendons
impuct on the health of censysemns and biodiversity of the area
(Miger Delta). Some techniques prasently emploved by the
Commpanies presuppose thar degradation of the environment is
inevitable, However, there are aspects of the industrial
processes causing pollution and Joss of biodiversity, which are
avoidable, but allowed to thrive dye o environmental
negligence, disrespect lor bindiversity and lack of polilical will,
laws und implementation of lqws,

Part 11 of the paper provides a comprehensive overview of
the Niger Delta’s natwral environmeny, jts hustory of oil and gas
vperations, and the envirsnmental damage caused by the wil and
gas mector. Part 1l examines (he ellectiveness of agencies,
statutes, and the Nigerian Constilution in protecting Migeria’s
environment. 1t also focuses an 1he role of the Afncan Charter
on Human and Peoples’ Rights in Wigeria’s systemn  of
environmental faws. Although this paper is primarily aimed ar
identifying flaws in Nigerta™s environmental laws particularly
the Constitution. it also identifies where provisions exist for
citicen  enforcement  of environmental  preservation  and
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setainable development. For Nigena's government ta [ulfill afs
~eomise of sustaingble development, it must reform ils corrent
system of environmental laws o hold ol and pas operalors
responsibie Lor the harm they have caused and to prevent future
jamage. The paper is concluded and recommendations made in
Part [V.

OIL. AND GAS OPERATIONS IN NIGERIA

Nigeria has a coastline of 853km bordering the Atlantic Ocean
in the guif of guinea. [L has & marilime area covering 4!5,5[}["1!:111:
hetween 0 — 20m depth and Feonomic Exclusive Zone (EEZ) of
110.900km . The Atlantic Ucean coastling is imterrupted by a
ceries of esmaries, which lorm the Niger Delta swamp in the
middle where the lower Niger River system drains the waters of
Rivers Miger and Benue into the ocean. To be precise, Niger
Delta covers all the land between latitude 4"15'N and 4°50'N
and longimde sl and 7°37'E with a total area of
Eﬂ.Ul‘lﬂkm:."“ It is characterized by extensive intereonnectivity of
creeks, deltaie tributaries, food plains, mangrove sWamps and
other coastal [eatures,’

The interaction of the peuple ol the Miger Delta with their
environment has seriously been inflyenced by the many lorms
of oil-gencrated environmental pollution and  degradation
evident throughout the area. Corrugated iron shects popularly
nsed for roofing in the area now have a life span of 10 years of
less, Farming and fishing have bucome impossible, sreams are
iy polluted that the people have resorted to drilling bore-hole
for drinking water. Many can no longer feed their families
hecause of price inflation; girls have turn to prostifution in order
{0 survive and to be educated. Organised protest to press for

b Andrew Powstl, Shell-Shacked The Tamirammienial and Social costs of Living
il Shedl in Nigeriz, Greenpoace heternoticnal, (19943

T [ublin-Cieen, O O and Tobur, I, 45, “Memne Besouross and pelivities n
Miperia®. MIME Tertemion! Paper Mo, 83, 25p.
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demands often meet with fierce police and sometimes mulitary
repression and loss of lile.

The il companies tend to collaborate wilh the governtment
and deny these communitics proper redress and compensation.
but rather, leave them with braken prormises; these are the issues
that threaten the stubility of the region, Under international law
these records of environmental destruction and abuses constityte
human rights violation. However, the oil vompanies cannot he
mide liable under the curren! international human nights law as
they do not provide an avenue of legal redress for victims of
environmental desradation.” The challenge is therelore on the
domestic povernments which have signed  inlernational
conventions that protect human rights such as the rights to hle,
healthy environment. political and minority rights to ensure jig
compliance,

The environmental harm must be conneeted 1o 4 substantive
right in order lo mect the requirement of international Human
Rights law; the law must therefore he cvolved to include
environmental protection as 1 measure to Lmprove people’s lives
through preservation of environmens:  an obligation for the
inlernational communil v 5

8 Rufus A Mosda, Jodicial Attitude o Enveronmicital Litigation pnd Access
o Envionmental Justice in Nigeria: Lessons from Eiobel' - Al Habaiole
Uwifveriny: Jourmpl af Sesainghle Devedasment Laiv s Palicy, Yol 2T, |
2013y pp. 129-170; Rofus A, Mmade ‘The Search for Cavironrnensal
lustice in the MWiger Delta and Corporate Accountabifity for Torts: How
Keobel Added Salt o Injury”, 46 Sobaiols Limivernine: S of Shdeingble
Develapmens Lave opg Podizv, Vol 1 fus, | (2013} pp. 7185, Bufus A,
Mmaidu, “killing the Goose that | ixws the Ciolden Egas: fobed and Corpornie
Arcoulizhility foir Torts, Whither the Search for Environmental Justice",
Mgerieny Nationo! Hemon Righis Commaiedon, Yol 1 lssue % 2071 ML To-
| 1K, Abwje, Nigeida; Bufus A Mimadu, ‘Environmental Justiee in the Kiger
Delts snd Cosporte Accountabiliy for Tums: & 5 an lmpedus for the
Enuctment ol Petrolean [ndustry Legislation in Migeria’, Niperian Natienal
Htnae Kighes Commiziian Vol | Tegae 2 2002, pp. 164-202. Abupa. Nigeria,
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The central issues for achieving peace in the Delta region
are 1o sirengthen the utilization ol availahle domestic laws,
compliance with the universally acceptable human rights laws,
snd community involvement through antononty in  the
management and control ol local natural resources, promaoting
covironmental and social justice for the people of the Niger
Delta.

A. Nigeria and the Niger Delta

Nigeria 1s @ country of 932,768 square kilomelers located in the
heart of West Afnica. T 11 is a tropical country with a co astline of
shout 200 kilometers.'! The countmy bas two main rivers, 1he
River Niger and the River Benue, which converge in Lokoja and
continue Nowing south into the Atlantic Ocean.'” Over the past
forty to [ifty million years, the rivers have deposited sediment
where the waters slow to meet the sea'” This process formed
the Niger Delta, the massive flood plain that bulges inlo the
Gulf of Guinea, :

The séngraphic dimension of the Niger Delia 18
approximately 26,000 squarc kilometers, representing 2.8% of
Nigeria’s total land mass. ! A World Bank study conducted n
1995 identificd four distinct ecological zones in the Delta
mangroves, freshwater swamp forests, lowland mainforesis, and
barrier island forests,® Nigeria's mangrove swamp [orest

. Augusiing Tketn, “Intresuction o Nigeria and the Polines of Miget Lzt
Developrent’, in Augustine A [kein, Diepreye 3, F Alamisyescigha, Steve
g Asaiki's (4 Dewecracy, and Trme Federalism University Press of
Aacrica, Jan | 2069, pl

1. A

1z, Id

1% Kanive 5.4 Thebu, dhia noce 4
14 fhd

15 World Rank. Defining an Ervironmental Devclopient Straneqy tor the Miger
Diela, at V1 (1995}
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located predaminantly in the N ger Delta, is the largest in Africa
and the third largest in the warld, '

_The mangrove swamp is a sensilive ecasystem that is
essential 1o the local cconomy. It is the most ecologically rich
Zone, consisting ol more lora and fauna than any other delta
ecological zune.'” The freshwater swamp lorest 15 the largest
and most helerogeneous of the ecological zones. It consists hoth
of riverbank levees (which rarcly flood and are used mostly for
agriculture) and back swamps (which are flooded moast of the
vear)." The lowland rainfores| ecological zone covers abou
7,400 squarc kilometers, but litile of the forest remains. ™ Mast
of the land has been eleared b slash and- burn technigues and
converted to palm-oil plantations.™ The barrier island [orests
are freshwater forests found between the coastal beaches and the
mangroves. The forests consist of rainforest species along the
mland side of the beach ridge and freshwater swamp forests
further inland at lower elevations,” Where the barrier-island
forest is most inavcessible, it remains pristineg and holds the
highest congentration of biodiversity in the Niger Delta.™ While
the region remains undersiudicd, the most compreliensive study
lo date identilied sixtcen rare and three endemic plant species,
twenty-seven mammalian speeies with deelining populations,
and five rare mammalian specics

While the geographic Niger Delta is a defined arca, the
political Niger Delta is far more diflicult 1o classify. Some
deline the Dela cthnographically because the region is oceupied

Ia Konive 5.4 Ebeky. thid note 2 a1 127,
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i [Summary Volume) Miger Dty Envinmental Sary ey, Phase Two Report p.
FILS, at 211 {3004) Therernafier NDLS Plase Pwo Report ),
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srincipally by the Tjaw pm[ﬂc_“ More popularly, the Niger
Delta 15 synonymous with the o1l producing regions ol
Nigeria.”  With widening oil  cxploration oulside of  the
seographic Niger Delta, this definition has become increasingly
determinate. Yet, it remains powerful because inclusion in the
Niger Delta *has tended to connole some propristary righls over
iMigeria’s] oil Wealth”™ The common understanding of the
politival Niger Delta today can he scen m Phase Two of the
Miger Delta Environmental Surver.” The survey cxlended its
study to the oil-producing stafes contiguous to the penaraphic
Niger Delta, including nol only Rivers, Bayelsa, and Dilla
Siates. but also areas of Abia. Akwa lhom, Edo. lmo, and Edo
States. For the purposes of this paper, the Niger Delea includes
these conliguous oil producing arcas.

B. 04l and Gas (dperations

The German-owned Nigerian Bitumen Company was the Grst to
_search for oil in Nigeria in 1908, Hoth the first and second
Warld Wars interrupled the scarch. Shell d"Arcy, a consortium
awned by Roval Dutch Shell and British Petroleum, linally
discovered crude oil in commercial quantilies in 1956, Shell
found il in whal is now Bayelsa State in the heart ol the Niger
Delia.”! By 1958, the production rate had reached 3,100 barrels

24 Mkein, thid node 10, at 15,

M
3 Oma Djebab, ‘Tackling the Miger Delw Uunundscm®, The wigar Dheira
Cenagrroes | g 0Nz Availnbie ar -

Tittp:wmw nigerdeltncongmess conitarticlestuckling the_nyger delta_conun
debiti- accessed 06 June, 2014

27 NWDES Phase Dwo Report, fhid note 33, p 2.3 3, a1 30

28 N oal VIL

74 Edwin Lgede, Human Fights and the Frenmcit. ls Thew 4 Lepuliy
Lnfercealile Right of & Clean and Llealiby Environmen for the “Peoples” of
the Mizer Delia Under the Frsnewark of the 1955 Constituson aof the Federl
Hepuatlic of Migeria®, 19 Salanke Jouread of def ! Lo 3 I35 (2007
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31 Kanive 5.4 Ebeku. ibéd notc 4 at 30
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per dﬂv and Nigeria began shipping s lirst crude oil to
Burope.™

Today, Nigeria produces approximalely 1787 million
barrels per day, 30 and Rnwl Dutch Shell remains the couniry’s
dominant oil company.” While there have been numersous vil
tinds, no onshore teserves have been located outside of (he
broader Niger Delta region. ™

(hl remains essential to the Nigerian economy, The U,
State Department reports that oil and natyral gas accounted for
37 of Nigera's Gross Domestic Product in 20065
Furthermore, 97% of Nigeria’s exparts arc fuel and Imining
products.™ il revenues account for approximately 90% m"
annual revenues Lor the federal, state. and local zovernments.”
The wealth realiced by oil and gas production has not reached
the people of the Niger Delta. Since the 1990s, profests related
ta o1l revenues have been frequent, widespread, and sometimes
violent, The alleged inequity issues include the non-
participation of the Niger Delta people in oil operations: non-
payinent of compensation or inadequate compensation for land
acquired for ol operations or damages arising  (herefram;
unemployment ipartcularly I ol COMmpanies);
underdevelopment of the Niger Della region, despite the huge
revenues oil contributes thc well being of the Nigeriun State,
and inequitable revenue allocation formula in the country,”™

M

1o Ghell Blamey Exbotige sa Spills. HOUS, ClHROMN,, Mev -5, 000, §
(Husinesst. at | .

M Kaniye 5.4 Dbk, ibid nute & ar 30,

3 Backprewnd  Nui: Nigerin. TS Dept. of State.  Available at
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Militants  have  kidnapped wil  workers, attacked  wil
sstallations, and sabolaged p1pe]incs.u This instability has led
il companies to abandon fucilitics and renounce developmett
f some i1l and gas leases. Shell, which blames malitant attacks
for the majority of its oil spills in 2008, has even suggested that
i may ceasc operalions in Migeria attogether.™ Nigeria is
orepared for this cventuality, Nigeria is negotiating wilh the
Chingse Mational Offshore Oil Cooperation (OO0 Lid.) the
third largest national oil company in China, to develop onshare
ail blocks that other companies consider oo dungerous due W
militant sltacks.”’ This continued development in already
unstable areas of the Niger Delta will inevitably lead 1o further
nstability and environmenlal degradation.

¢ The Effects of 0Oil and Gas Development on  the
Environment
The Niger Delfa is one of the world's ecosystems most severcly
impacted by petroleum pﬁlluticm-d‘ Peaple living in the Niger
Delta have to drink, cook with, and wash in polluted waler: they
cat fish contaminated with vil and ather loxins; the land they
use for farming is heing destroved and the air they breathe reeks
of oil and pmas” Qi and gas development harms  the
spvironment through oil spills and gas Naring as well as olher
tess well-known effocts of exploration and production.
Fxperts cslimate that nearly 546 million gallons of oil have
spilled in the Niger Della, which amounls @ approximately

19 Ameesty Int'l, ihigd netc s, el R

40 Sheli fWames Sabatage i Spels, dhid ot I3

&1 Bensit Faucon & Spences Swartz, “World boews: Alriea Presares China’s Chl
Deply’. FALL 7. 4. Sept. 29, 2009, 1 Al

41, Anmesty Int'l 58 noee 3, at 14 faueting bed. Miniay ol Fuv't = al, Higer
Diclsn Mampel Rescorecs Dharsge assagsient pnd Restoradion Project
Spoping Feport 1 2o

43 fd at 2.
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eleven million gallons per year,™ As ol 2008, 2.000 sites were
identified as needing remediation because of an oil spill, and a
number of these sites had experienced multiple spills.” Spills
result from leaks in the network of dilapidated pipelines that ran
[rom oil wells 1o refineries and from "blow-outs’- uncontrolled
releases of ail from wells.™ Oil companies have claimed that
subotage undertaken by mulitants, thieves, or individuals hoping
e collect remediation costs are responsible for up to 70% ol ol
spills.? Shell admits thal it spilled more than 14.000 tons of
crude oil in the Niger Della in 2009, twice what it spilled in
2008 and more than four times whal it spilled in 2007.% Shell
attributes this increase o social instability in the Niger Dela
and claims that the majority of the oil spilled resulted from twe
meidents in which militants bombed the Trans Escravos
pipeline, a twenty-four-inch wide pipeline intended 1o channel
nil across the Sahara Desert.™

Though militant actrvity 15 undoubtedly responsible for the
imcrcasing  number of spills, evidence suggests  thal  oil
companics tegularly claim ﬁabntaﬁe when the spills resull from
equipment or operalional falures ™

Filty wears of o1l spills have caused massive pollution of the
water and land ol the Niger Delta. Spills on land destroy crops
and damage the long term productivity of the seil™ Ol
contamination of topsatl reduces the availability of nutrients and

4 Russier, i nole |
5 Amnpeste Int'l, ofmd nete 5 et L

16 RKosiemhanya 5 A, Carew, “Devid and Goliath: Giving the Tndigenous Meople
oi'the Kiger Dicla a Smecth Pebble - Eavwonereental B fluman &ighes and
Fe-Thefiming the Waloe of Lite", 7 Dvake J dovie, L 493, 500 20020,

27 Aumnesty Int'l ohid noce 2oat 17

48 Shell Blamey Subotspe fn Spilfe, ioid note 1
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increases the toxing in the 0il. ™ Heavily contaminated soils
remain unusable [or agnculiure far several years. Spills in the
water damage fisheries and contaminate drinking and bathing
water. Fish that ingest spilicd crude oil become unpalatable or
even posonous for human :.;r:-n:w;Luﬂmivr::nr'l.:'L Epidemiological
siudics have also shown a correlation between exposure 10 il
pollution and cancet, increased malana outbreaks, respiralory-
iracl infections, dermatitis. and other q';;'mptnmﬁ.“ The Niger
Delin residents have experienued an incredible increase in
cancer. und researchers have noted a proliferation ol skin rashes
among MNiger Delia imhahitants.™

Op the other hand, natural gas 13 produced as a by-product
ol the ol extraclion process. Although gas can be captured and
used to meet local eoergy necds or remjected into 1he eround, 1t
requires less infrastructyre investment lor 3 company 10 simply
ignite it. Nigeria priginally Lxed 1983 as ihe deadline for the
end of gas flaring, but the process continues (o this day.”’ Over
=04 of natural mas is still flared m the Niger Delta, and Migeny
o \he sile of 25% of the gas flared in the world”™ Tn many
places, gas [laring has acenrred 24 hours a day for over 33
years.” "

The flaring of nataral gas has hecn the most consistent
cause of adverse crvirommenlal cONSCQUENCES in the MNiger
Delta. Natural gas llares release grecnhouse Eases into the

57 Kanive S.4 Pheku, thid not 41 4L

51 Armesty ot ikid pote 5 ot 14

54 Kanive 5.4 Fheky, i e 4t 142

55 fdoal 144 45
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57 DSP. Alamizyescizha, "The Environmental hallenge of Developing the
W per [hcita”, in Augeshine & Tkein, Dicpreye 5. F. Algmicyeseighn, Steve .
Arilats (KL Demorocy. and Tewr  Feoeralism University  Press of
aperica, Jan 1o 2008, P an 248, 234,
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utmosphers and cause acid rain. Much of the vented gas is
released as  methane, a pgas  with  particularly  adverse
vonsequences for global warming.™ The {lares are often located
near residential homes und produce intense heat and deafening
noise.”! Gas flaring has been linked 1o reduced crop yields,
disruption of nocturnal animals, contamination of rain water,
and corrosion of tin roofs, ™

Pring the normal course of operations, the oil indusiry in
the Niger Delia negatively impacts the environment through
seismuic  surveys, dredzing, and  improper waste  disposal,
Exploration and exlraction leases granl oil companies the right
to construct roads and lay seismic lines without regard for the
local communities or ccosystem. This construction i3
particularly damaging o the mangroves, which can take more
than (hirty wears to recover [rom the laying of seismic lines,"
The hydrology of mangroves is also disrupted by the
consttuchion of roads that interrupt the proper Mow ol water and
destroy fish breeding grounds™ The mangrove and riverine
systems. of the Miger Delta are damaged further by dredging
operations. The dredging process removes sediment, soil creek
banks. and wvegetalion and deposits it alongside the new
channzl.™ This agitation releases the aceumulated oxins
the remaining soil in the channel and the dredged matermd

The toxing and lovscned sediment flow into and disrupe e
aquatic system.

Bt st J4B 49 feting D Moffar & 0. Linden ‘Perveption and Resles
Assessing Friontiss for Sustainable Levelopment in the Niper Dby 28
AMEBII LT, 533 (1995)).
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Additional waste material is ocnerated hy oil drilling,
extraction, refining. amd spill cleanup, All of these processes can
sroduce solid and ligquid wastes that contain materials such as
grease, phenolic compounds, cyamide. sulphide, suspended
<olids, chromium, and higlogical ouyoen-demanding organic
matter.S” This waste is commonly dumped directly onto the land
or inio the walerways of held in open pits thal frequently
sverfow.™ Oil-spill waste 13 often ignited at the site of the spill,
Jamaging not only the land and water in the jumediate vicimty
but also the air through the welease of toxins.” Many of these
anvironmental harms arc caused by the careless nperations of ol
companies in the Niger Delta.

There are serious threats 1o the livelihond of the coastal
communities by the operations of rnultinational oil corporations
in the Niger Della region of Nigeria. The Niger Delta
Ecosysiem 13 destroved by acid rain due to gas flanng, oil spills
and hydrocarbon left after feleanups’, and poor Waste disposal
by the oil companiss,  1he long-term effect of uil pollution
cannot be Over emphasised. Destruction of habilats, loss of
hiodiversity and watet pollution has exlensive implications on
the people’s livelihood

Gas flaring constituies onc of the monstrous human rights
shuses in relation b human and envirommental abuse. in an
imterview conducied by 2 [1.%. Non-{ovenmental [Jelegation to
Nigeria, (Grage Ekanem reported:

Acid rain mot only deprives people drinkable rain water and
siuns crop growth (as we found in Eket and ather cOmmunites
of Alowa Thom State), it is also affecting people’s homes.

67 Kopmive 5.4 Pheki, phid pene 4o 134
gk Al ml 15453 [ethng . [ sibamio, fadustrigt Poliution Mannzement 0
Migeria, o Envivanmenial Crtifiisness i Wigeitad Aygripmal Dxevelapment,
s, &7 (ECLA Ao & w0, Adedipe, eds., 199200
go,  Id. at 153
10, [Fagzaual Acton pnd Gleba! Exchonge. -0il Tar Mothing: ol tin tiomnal
Carparuiions. Envivonmenial Destmuction, Desth and lmpunity m thie Miger
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The sne rooling which formerly lasts for vears is now
destroyed just in 10 vears by acid rain.  The people now resor
to asbestos rooling and importcd Cameroon zines which are
more resistant but more cxpensive. Research has shown that
peaple who live near [lares arc exposed 1o cockeail of toxins
which threaten their health and livelihood.

It has heen reported thal Niger Delta residents suffer
respiratory problems  which  are linked o environmental
pollution.  Such problems include counghing up blood, skin
rashes, lumours, gastromtestinal problems, different forms of
cancer, and malnourshment.  Many children suffer from
protem-deficiency syndrome which is directly linked to shortfall
in fish catch and agriculture due to oil generated water pollution
and land 11¢gaa;|u[iun_-‘|'

A researcher [rom the nstilute of Cecanography, University
of Calabar, incicated thal rain water samples at Ekpene Obo
town of Esit ket Local governmenl area, contained high levels
of acidity resulling in corrosion of corrugated roofs.  The study
revealed that;

An acid rain of pll 3.4 was megsured in o sample from Eket. A
comparison roof rainfoll showed o marked drop in chioride
conrent from L0530 med in the direct rain waier to 284 mgd in
the roof rainwater,  This drop is afirtbuted to the reaction
Between HCL in rain aud zine in roofing materic!,  The muin
sogree of these acids in rain warer af Fer iy e Fecon Mahil
oy flaving operations at onshove and offthore locadions,
{ring the wet season, flare gases ave carvicd inland dirough
Eket and ity environs by South West Trade winds feading o

Dislia’, 4 (200, avniinble At
<hibtps e essenriaiaction orgishellFital Bepoitedl | Aceessed 30 Mav
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ersistent ucidic rain in these communites with aitendunt
Sefrastrcturad gaiic ,-_;ce:-?_T:

The U.5. government’s Energy Information Adninistalion
sis0 suppotts the conclusion (hat gas flaring cavses acid rain. Il
sates thal the contirued process of gas Haring has not only
meant that potential energy source — and sourge ol revenus —
sas gone up in smoke, but it is ulso 8 major contributor 1o air
~ollution and acid rain.”

in conclusion at this part af the article; the research finds
et the oil industry in MNigeria 15 operated by six-joint veniure
operations  belween Nigeria  and e Trans-Mational

- Corporations: Shell {?*J-:ﬂhe:rlanda-'l,lﬁ]. Exxon Mohil (LS)
Chevron-Texaco  { Us), AGIH (Haby), and  Fli-Aguilaine
France) The Nigerian Comstitulion - provides that oil is the
sroperty of e foderal povernment. The Nigerian government
ender the auspices of the Nigerian National Petraleumn
Company (NNPC)  operales in parmership  with these
sultinational companics, The petroleam Act’® determines the
srucmral operations ol el exploration in Migeria. There are
other relevant legislative mechanisms’ . which are promulgated

akpan, LR Avidic Precipatation and lafrastucmn] Deteviornnon in Ol
Produng Communilics ol Akwa [hom Smoter A Lase sindy ol Exel, South
Esstetn Nigerin,' (Flobel dorrnat of Ei irarmentad Spichees, 2003, 2147

43
71 Asailable at h'lp:.-'."ar'-.-.--.u-.n:ia i !-;v..--:mgl|-':3.'|:-=:nin-:-|:|'-.::dt'. Accossed 29 May
SLILEN

=1 Mimcrip Ol snd Gas, -=‘.]1:.'--'.--.'-".x'-.-.-.u'.i,gcr.am:l1l-p_aﬁ.-:;|1u'."'.1-_:.-:='.|-::11'_1-'in;1:'_1-: bty
accesued 245 May 2044

s The Nagerian Conshiution, . 1% (Funesmenial Rights), pt. 43, spehuons: 3
{ 19499 (Mizgeria) provides st “Motwithstunding the foregoing prowisions of
shis st the cotire property 1o anid eomteod of all rmacals, mineal s apdd
pajural Eas i umder O ugon any fad in Migenit o in, undsr OF URad the
territomu] waters and e Lxelusive Econemic Zome of Beageria shnll vest
the Giovernment ol the Federstion amil gholl Be mianagsd in such manner &3
rray be prescohod by the Mutional Assembily
Perpolewn [heoree Mo, 5 (1989 (Mpangl

=1 The oil i Mevigebly Woters el Deopee Moo 34 (15681 (Migeria). the inl
Pipelines Act Dhewret Mo dh (1956 (Nigenn), the Aagoriatiod Cias Al (15780
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by the Nigerian govemnment 10 give directions on how gil
exploration could be safely conduciod,

In 1991 the Department of Petrolowm Resources (DPR)
issued Environmental Guidelines and standards for Petrolenm
aperatives i Migeria, The question is; are these lepal
mechanisms cffectively monitored or robust enough to meel
with the challenges and necds of the people of the MNiger Delta,
Can we therelore rely on international Human Rights law” The
problem that ollen arises is thal these mullinational companics
are ot signatories o these imlernational instruments and arc
therefore not liable fur environmental pollution and ecological
degradation or assoviated human rights abuses under the current
internalional human rights law,

Minety percent ol Nigerian eaming is from oil and gas
which comes from the Niger Delea region. Tt also accounts for
oil reserves of about 30 billion barels. The Niger delta is
ranked one of the most poverty-ridden in the world despite its
sbundance of natural resources.  In addition to, poverty, the
Miger Delta people have continued 1o live with a range of
environirental problems resulting from ol exploration, ranging
[rom heaith problems to lack of safe water and disintegration of
118 fertile land

The consequence is that despite enormous potential for
economic development and sustainable growth, Niger Delta iy
fuelled with broken promises and poor relationship with il
companies resulling in heavy handedness by states security
SETVICE ymounting 1o serious ahuses of human rights,

Again, there have been reports that the inhabitants of the
Niger Delta region experience respiratory problems. skin rashes,
tumenars, gasroinlestingl problems, CAMNCUTS and

TMigerie] und the FPetoleum (Drilling and Production) Regulsions | 15965
(Migezig ), the Farvmonmental Frotsction Ageney Al Diecres Wo, 58 {LERR)
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sadnourishment,”  Many children have been obscrved wilh
Soended bellics and light  hair, which are evidence ol
pwashiorkor, a protoin deficiency syndrome.  The spread ol
ywashiorkor in these communitics are atributed to decline n
=2 catch and reduced agricultural productivity a3 a result of the
sollution of rivers, ponds, sea walers and land by oil industry
:—;J::ratiuns.“ The pesultant increase in (he cost of living brings
serious imbalance between the ol company workers and the rest
of the people in the community. Their subsislence lilestyle
cannot be sustained becanse of this il menerated environmental
samage and the inability to mect up with the means to feed
berself because there are no other alternative economic
spslenance resulting m hunger, malnatrition and even death.

THE RIGHT TO ENVIRONMENT AND THE LAW: ARE

WE THERE YET?

A difficulty with evolving norms 15 that it is difficult to offer

~definitive descriptions. The Ksentini Reporl offers what
may be the broadest defimition. or better still, components,
of environmental tights. It suggesis that the possible
compunents of substantive lwuman rights or perhaps several
environmental righls can be scen in one source which sets
out no less than Ffifteen rights relative 1o enviranmenial
qualny.m" These include:

a} freedom from pollution, environmental degradation and
aclivisies that adversely aflect the environment, or threaten
life. health, livelihood, well-being o1 suslainable
development;

TE Migerian Epvrronemental  ShebyAction  Tea, Mugedia’s  |hreotened
Coviionment: & National Profile 7 CERN LR

74, il for Nothing, dhid nolc 70

a0 Lhuran Raghts amd the Envirooment. il Report of Special Rapporten
appoimled by the gyh-Commission wn Prevention ol THserirmination and
Protection of Minorities, 12N, Tnc., EACH 4yt 200409, (1992} 1 'the
Ksentmi Report ™), 74
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B} protection and preservation of the air, soil. water, S04-1CE,
flora and faura, and the essential processes and areas
Necessury 10 mamtain biological diversity and ecosystemns;

¢} the lighest attainable standards of health;

d}  safe and healthy lood, water and working environment;

e} adequate housing, land terure and living conditions in a
secure, healthy and ceologically sound environment:

f)  ecvlogically sound aceess 1o nature and the conservation
and the use of nature and natural resources:

g} presecvation ol unique sites; and

h) emjoyment of traditional lile and subsistence [or Indigenous
peaplus.

The definiion of the cnvironmental rights may also be viewed
through the lenses of the growing body of international, regionul
and national decisions‘awards, sizeable number of Conventions
ar proposals of academic writers (including draft treaties angd
model codes), us well as contributions from other arcas of law
(including intermational human rights law, and incmational
labour law), that have contributed to the philosophy  and
jurisprudence ol clean, healthy and decent environmenl The
United Nalions Leonomic Commission for Lurope (UNECE)
Convention on Access to Information, Public Participation in
Diecision making and Access to lustice in Covironmental
Matters"' views environmental rights as strengthening the role
of members of the public and environmental Organizations in
pretecting and improving the environmen! for the benefit of
future  generations. The Convention recognizes  citizens’
environmenzal rights tn information, participation and justice
and it aims to promote greater accountahility and transparency

i1 Move popalasly relerred tooas the Azifas Convention witer the Darigh city
whers it was adopted in lume 958,
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= cnvironmenlal matters.” The South Afncan Cuonstitulion
guarantees the right 10 a heulthy environment 1o its cilizenry b
2= Article 24, which states:
Lvervone has the right: )
a. to an covironment (hat is not harmiful 1o thewr health or
wellbeing; and
h. 1o have the environment protected. [or the benelit of
present and  fulure seneralions, through reasonable
legislative and clher measurces that:
i prevent pollution and ceolopical degradation;
ii. promote conservation; and
i secure ecologically sustainable development and use
of natural resources while prometing Justiliable
ceororic and social development.

Finally, Myriam Lorenzen describes environmental rights as
inclusive ol many rights; the nght to 2 clean and sale
environment 15 the most basic one, while others include the
right o act fo protect the erwvironment as well as the right te
information, to access to justice, and to participate  in
environmental d-::n:'u:'LL111-1T'|a!lr.1Lng.H

One may vonclude  thal snvironmental rights may be
broadly categorized nto wo: substantive and procedural rights.
Of the substantive rights, the right to a clean and safe

g2 10 Iuess Releasz, United Mations Feonamic Commission tor Furope,
“Envimrmenta] Rights Not o basury’, Cctabes 20, z00i. Availoble at
oy uneee ool ppipress releases! Glomel sehimb, Actessed DY

June 20H3.
81 M. Lorsoeen, ‘Background Paper oa the Peaject Eovirpnroents] Humuen
Rights'. Avieilablz at

by anpicd ur.::d-:u:--'l:mckpru-.nu-d"-“.f-'{'ulm_-u;n}q-l.|'|r-|:. Accesse] 02 Jume
a0l4, Thiz definition is sipported by the fntermational  Tnstitute  For
Environment aad hevelopsnent (CHED™, S penarsily, UERD, Epvisoument
and Hunan Kighes: A New Approach 1o Svicanable Develnpend, 2001,
wwailable al Bigpoli wea ':|-=.=;.-|I:':'_r_|'|l.ui{._-'duu:nl-::ﬂds"llED [luran_Richts pll.
Aocaeed 02 Jume 2014,
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Nigeria had penerated over LSS340 hillion since the
commercial exploitation af the resource.”

The econcimic Importance of the regource hus redefined the
power dialectics of the I;-uun.tr;.f.'=cT Political power and control af
ail resources wnd revemuaes arc concenirated in the central
movermhen! despite  the [ederal siucture defined by the
Cc-ﬂ*:'.twLLuLm11.FHE The aver-contralization of power in the federal
government 1s 2 legacy of military neursion into the political
arena that was driven in par by the palitical economy ol oIl
That said, it is noteworlhy that the legality of Ihe federal
govermmeant s contol of ol TesOUTCEs and revenues is hardly
questionable  as  the Constitation”  amd  other subsidiary
legislations including the Petroleum Act™ Exclusive Economic

=

g | Gray and T. Kl fieitan af tie Bavred Africa’s (il fhoum e i Poar,
15 (200
§7. Sec pencrully. B Qoremekun, Ol amt the Wibitary™ my T fanpocts o
My Hude g Nigericr s Adminiserarion (1GRT)- A. Atgfarnti, " The Hiperi
Civil War  Caveses. Strategics, And  Lessuns [.carnl’,  weailable at
e aloflsccurioy e ntitary ibraryiepun 1992 adex TS
Accessed 27 May Mtd, B MNeanen, ‘I‘.'fl|l-pm-:|'.1¢i1ng, Winocites urwl the
Rescichzing ul Wig=ran Eoderatizrr The ase of the Ogem People’, ERY3,
33 douree! of Commsnwedith anid Companative Polities, 1 6-TH.

g% See generally, K. Soremekua, ‘03l anel the [amoyratic liperative n Nigeria’.
i Governance [Xomacratisais. i Mo, 1905 B, Nanmen, The
Foliticn! Feormnny of Gl a6d Viglence in the Wiger Dela’, (1004] GE ACAS
Gullerie 3.9, B, Cmaghe, “The {igoni Uprising: Ol Tolincs, Minorily
Agitation aod the Futire of the Nig=rian State’, 193 4 Africun Affirs.
176, 325-34%

go  Constielion ol the Foderal Republic of Nigzrm (CERM, 1999, section 2503
stiies: Wotwithstanding the foregoing provisicens of this section [providma
against compelsory agruisition of propEmy without the payrent of aiequals
commrensuion) the antire progerty o omd cortzal of all mincrals, mineral uils
and natural gas in, under oF Tpan Y band in Migeria or in, under ot up Fhe
teprisovial waters and Fxclusive Beonorme Zame of Nigera shall vest in the
pervernment el the federion and shall be manazed ia quch mhanner s may be
prescribed Ty the Nptional Assembly, All previous CFRNs and drufl CFRRS
Jead sumilar proavishins. Gep g secnonl 38 (L] f fhe 1962 CFRN and section
A0 (Y of the 1RTR CERN.

. Laws el the Federation of Migeria, 2004, Chapter PLo.
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Zone Act” and the Land Use Act 1978% clearly assert this
Posilion,

Most of Migeria's onshore oil activities take place i the
Niger Dela region,™ The resource is exploiied by oil
multinationals in parinership with the Federal Government of
Nigeria (FGNJ through the national oil company, the Nigeria
National  Petroleum Corparation  (NNPC).  Despite  he
divergence in the deseription of the region, it is indisputable 1hat
it is made up of a com plex system ol wetlands and drylands and
15 one of the largest deltas in the world, The Miger River, which
has the ninth largest drainage arca of the world s nivers and the
third largest in Africa. - 2.23 million cubic Km — drains mnto the
Niger Delta™ making the arca one of the world's lurgest
wetlands, encompassing over 20,000 cubic Km in southern
Migeria, The delta is a wvasi foodplain buill up by the
sccumulation of sedimentary deposits washed down the Niger
and Benue rivers and is composed of at least three ecalogical

zones,””

1. M, Chapier 117
I, Id., Chapter LS.

3 These include Abia, Akwa-Thon Bovelse, Cross Biver, Delta, Feo Imo.
Undo. and Rivers Stutes. See the Wiser Dol Developmeont Commission
[HL0RCY Act, 2004, haprer WaR

94 B Ramgeley, B.C. Thizm: LA, Andeesen, & C. Lvle, ‘Intermstional River
Busin Ouganizitions in Subsghzian Adrical, THorid Beek Teohnical Muner,
Mo, 264, Forestry Series. 1994, gvailahle )

Beps o il warldbank, oro'exierna lide faul W DECs ilenl ServarWHSHE]
WIS 0 1Dinnezes erna | 2282 T Rendersd PR MUl _pape pds,
Accesied 02 lone 2014,

93, ‘See gonerally B. L. Mysoanyu. “The Land and People of Havelsn State:
Central Niges Delta’, Fogeration, 4451 (LT Waewunwa & MNwonana, “The
Miger Dieltn Pre-Histonz Eeonomic and Cullure ' in Cmbridoe Monegraphs
it Afidoan Archaeolow: 18 dn Aanceted Bihlioaraple, 119301 Mvamamen
ientitied three ecoligionl zones while Neenwienoa identified four erelogicai
sub-sones). The Warld Hunk idemtified five swonss inelnking cozstal barmer
islunds, imangroves, freshwaters, swarng Torests, and lowland rain foress. See,
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The mangrove forests of Nigeria are the third largest in the
worid and the largest in Africa while the [resh waler swamp
forests of the delta — about 11,700 sguare km — arc the most
extensive ift the west and central Africa,™ Expectadly, the
segion hus the high hindiversity, characteristic ol extensive
swamp and forests areas, wilh many unique species of plants
snd animals.”’ The importance of revealing the envirgnmenlal
qualitics of the oil-rich Niger Delta rogion is to highlight why it
s extremely important {o protect the snvironment even 1 the
face of economically rewarding oil exploitation. n this day and
age, when species are endangered and global biodiversity
halance 15 an ssue, it is important that regions sich as the Niger
Delta be protected from unrestricied destruc ion which would
invariably alfect the world's environmental balance.

The requirement of land for all the stages of oil exploration
and production activities places iImmense pressurc on the Miger
Delta. To give an insight on the use of lund on the repion. il 15
noteworthy  that Shell  Petroleum  Development Company
(5PDCY, the largest vil operator in Nigerid has oil mining loases
covering 31,103 square Km, u little less than hall ol the 70.000-

5 ag Z i
square Km MNiger Delta™ Interestingly, the wil industy has
unlimited access to land in the region as the Land Use Act
permils the Governor of a siate to revoke land far ail related
purposes,” During the exploration process which begins with
seismic operalions when the ail fimns seck identify il and
gas reserves, vepetation is cut back 1o ensury that the holes for

Wit 1d Bank, Defining an Enviaamenta] Pevelopment Siralagy for the Miger
Dzt (vnls, 1 & 1y i 19955,

96 Thvid Moton and (af Linden, 'Pereeption and Reality: Asscsang Prin ities
for Sustainable Develosment in the Miger River Defla’, 24 AMATOY [595S, N0
Tk

9y Hpman @iy Waich, CThe Price of Ol Corporats Socinl Fasponsinility aml
Human Righs Vielations w Nigerig's Ol Froducing Commuribies, 53
{1hE)
B EL

08, il

w3 Land Use Act, 2004 {Laws of the Falenation of Megerizl, section iR,
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the dynamite are sited in a straght ling relerred 10 as “scismic
lines”"™ Although the seismic lines are only needad lemporarily
and prowth regenerates quickly in the drvlands and (reshwaler
areas, mangrove forests have a very slow regeneration rate with
trees Lthal have had their roots cut takimg up o 30 vears o Lully
recover Trom  line cutting.'™' During seismic  operations,
detonalors, ncluding dynamite. are sometimes used and
cvidence suggests that these are sometimes close to residential
arcas.'" This affects human selflements in the region of these
aelivitics and their homes which are sometimes destroved by the
blasts. When seismic investizations are carried ouf in riverine
areas. small boats or harges are used, equipped with air-guns
lrwed nowater behind 2 boat swhich release compressed air into
the waler surface.

I'he  relurmng  rellections are recorded on  deteciors
contained m plastic lubes called streamers behind the boatl,™
Ihe aqualic lives of spocics are affected by the release of

i Snell Pubdieee Bookler, O] 15900,

01 L Frvnzs A Socie bagsl Appronch oo Natural Resource Condicts -
Lovironmental fmapact of Ol Opecations on Village Communties n Nogeo™
Fapcr presented an the Alreen Unvironments: Past and Present, 1999 SPDC
estimited in L9932 choosinee it bad stacted opesations onshore, 82,000 kmof
seismie lines had been col, of which 38000 km wers through mangrove.
S hug dtuted that the fortheoming tuec-dimensign] swrveys [||:|1111r.|,|
wadld encall the cotnpany o et a0 [irther 31,3580 ke of whish [ 7408 km
s b he chronel nangroys,

102 Humear Rights Waieh vesiled several villogpss m Nogeriz. where dynamiting
baeed taken plove very close to hurnan hzbitations. in soe sases reporedly
causing crecks in the walls of fiosses nearly, For example, of Ozoro, lsoka
Morth Local Governmeenr - Aachovioy: Delta Suate, where a survey by
Seismographic Sorvices Limetad for SPOC s sid o have cansed eracks in
thie wealls ol s beze visited by Homan Rights Watch on fulv 21, 1997, See
Hurran Righes Watel, *The 'nice ol (il Corpotate Social Responsibilisy and
Humian Right: Viglations in Kigera’s Chl Produzing Communitras’, 6970
§ LEy,

12 b Hyoe, Montechnieal Guide to Petroleun Gealogy, Baplorstion, Drilling
and Production 243 {1993
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chemicals into the syslem while regular fishing activilies are
disturbed. Though the release of chemicals during seismic
surveys is thought tw be gather insignificant, this stalement
cannot he qsceriained, as the long-1erml ecological cllects  of
surveys arc largely une :-:p!.uu'e:rj.":”

The next stage in the process 1s drilling ol exploration wells
which begin by clearing the wvogetatiom and building acuess
roads and canals, If drilling reveals thal there is no oil m
commercial guantity, 1he so-catled *drv hole' is plugged and
shandoned. I the field 1= to be commercially exploited, some ol
these appraisal wells may later be used as development wells [or
oil production.'™ In producing ol wells, was and water are
located 1 a petroleum trap tagether with the oil which MNow 1o
the surface at the beginning ot production. If the pressure in the
reservoir is not enough Lo force the oil out, the wil is rought to
the surface with the use of pumps of ather methods, Onee the
patural teservolr dove 13 finished, waler is injected inte the
earth’s erust to foree same of the remaining oil 0 {low Lo the
aurfuce." Chemicals and slueloe gencrated in the oil praduction
process include oily residues, tank bultom sludge and obsolele
chemicals which il not properly treated and disposed of, carry a
high-pollution and health risk, disturbance o eConomic
aclivities and physical environments) gqualitics, For instance, in
Shell v Ambah,"™" dredging activitics om Shell’s property led o
the destruction of properly oh the adjacent land belonging to the
Wesewese family. Mud dredged from Shell’s land repoerledly
coversd and destroyed 16 lish ponds as well as various fish
channels and [ish lakes,

Oil production is characterized by oil spills and gas (aring,
Data released by the Nigeta National Petroléum Corporation

(04 fhog

§5 Joid, 125350,

106 e 510

N7 Shell v Ambaf, (LERR) THWLR §43Z
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{NNPC). based on the quantities reported by the operating
companies’ suggests that approximately 2,300 cubic metres of
ol are spilled in 300 separate incidents annually, While the
ligures released by the Department of Petroleum Resources (the
government body that 5L1]|1-:|'lf'i.c.ea the ol indusiry)'™ and ol
indusiry sources " difTer,"™ Moffat and Linden aver that it can
be safely assumed that, due to under-reporting, the real figure is
substantinlly higher: possibly up ta ten limes higher.'” The
adverse ellecls of oil spills on the environment include
contamination of water sources and arable land a5 well as the
destruction of economic produce including lish ponds, crops
and trees. In Shell v. Tiebo FIL'7 the plaintifls sued Shell on
behall of the Peremubin community for damage from an il
spill. The spill reportedly covered much of the River Nun, a
tribulary of the Niger. which flows through the plaintiffs’
community and provides a source of drinking water, As a result,
drinking water was contaminated, rallia palms were destroyed
and lishing activities were severely dumaged, amongst other
darmnzes.

Gias armg from a scienlific point of view contribules more
significantly to green house effect and air pollution, which

10 The TR estmtes thar between 1976 z2nd 908 4 tulid af 34,835 incidents
resilied i the spellage of o least 24465,522 barrels’ of wheeh @ esfimated
L8NS barrels (obous 77 percent] wers lost o the enviconmeit Sop
Environmental Resouces Managers Lid., Niger Doty Endronneeniol Narvey
PEnet! Regort, 249,
109, This sceuree elnims that 07 million barels (95 mullion L. 5. gallans} of ol
ware spilled in Nigerin from 1960 w 1997 This figure is unsurprisinghy lower
thau that calvulated by the T, See. Qdl Spill Irnziligence Repoit {Arbnglon,
Mueszachuseis), 1 White Papor Serics, Movember 1997
(10 P, Mwibo aned T, Badejo, “lmpects ond Managerient of Oil Spill Pollution
slomy the Migerzim Conastael Arens”, avarlahie at <
mrpe e v G netpebvfio pubvaubdd chapters/chapter ¥ pdf=  aceoks] 0]
My 2014

o Thed ar 5l
Shott v, Tieba VIT, (19961 A WWLER (L 443 657
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Focts sociely at large rather than t specilic damage to
—emmunities. which tend 1o b limited.' © Nigenia flares about
= = billion standard cubic feet of associated gas dailv'' and is
&= globe’s hughest flarer of pas in absolute and proportionate
s The heal, noise and vibration associated with the
Saring of gas disturb the hasl-communities” normal flow of life
cesulting ir health hazards. Although the actual dangers and
ampacts of This activily arc more difficult to evalpate than oil
wills, it is unguestionable that the flaring gas is & MAJOT SOUICE
of air pollution as huge amounls of smake, carbon dioxide, and
methane are emitted in the process. Putting this in proper
serspective, there are over 100 flow-stations in the Miger Delta
region where associated pas has been continually flared for over
e decades, The flaring ol gas 1s helieved 1o be responsible
or acid rains that have dire consequEnces for the ccology,
particularly apricuiraral lands and watcr resources.

in & nushell, the exploration and cxploitation of il
resources in the Miger Delta have deleterions impacts on its rich
snd bio-diverse environment, While there are other sources of
evironmental polluton in the Niger Delta including the direct
and indireet ellects of a rising urhan population, flooding and
walt water incursion {especially in the raimy season), it appears
that oil-induced pollution is the major comtributor as evidenced
by the figures highlighted above,

113 J. van Dessel, “The Epvargmmental Situation in the Niger Delw, Nigena,
{reternal Posiran Papor, 230 Ry |

(14 B, Omiyi, ‘Shell MNigeria Corporale Simnegy Tor Ending Gas Flapna", Puper
prcgenied at @ sernar i Norway. June LE-1%, 2001, Avmtable al bt =
shatic gheil.opmslatic/pigesial. Accossed 04 June 2014,

(15 Emvronmental Rights Achuon, Gis Flaring in Migema: A [himam Righis,
Environmeittal umd Eoorainic Monstrosity, L} {20050
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B. The Right to Environment in Nigeria
As noted previously, Migera's Constitution does not Coftaimn
provisions on the right to y healthy eovironment. The closest
relerence 10 environmental protection in the Constitution is
contained in section 20 which stipulates that the EOvVCrIment
should *protect and improve the environment and safeguard the
water. air and land, forest and wildlife of Nigeria." This section
15 contained wm Chapter 11 of the Constitution' titled
‘Fundamental Objectives and  Directive Principles of Siate
Policy” which is meant 10 be read in conjunction with section
B{6)(c) of the Constitution o the eflect that the provisions of the
Chapter are unenforeeable against the State. In other words, the
State’s “constitutional” responsibility 1o protect the environment
cannol be judicially enforced. That nolwithstanding, it 15 cvident
that Nigeria has imbibed the substantive right to a healthy
environmen! provided for under Aricle 24'7 of the African
Charter an Tuman and Peoples® Righis by the domestication of
the same.' ™

Indeed, the long title of the Act as well as the provision of
the first section cast no doubts as (o the eilect of the ratification
Act. The long title is: *An Act to enable elfect to be given in the
Federal Republic of Nigeria to the African Chaiter on Human
and Peoples’ Rights made in Banjul on the 19th day of January,
1981 and [or purposes connected therewith®, Section | states:

117 LConstiiution of the Federal Republic of Migeria. 1999 section & (1 ick The
Judicial pewers vested in accordance with the furegoing provisions of this
section — sholl mot, exvept as atherwise provided by this Constitulion, sxtend
BY Ay LESUS or guestion as to whether any act or omission by sy authazity or
person or 2z 1o whother any faw or sy jadicial decigion is in eon lormity with
the Fundamental Objectives and Directive Principles of State Palicy set ot in
Chapter 1ot this Constiturion,

118, African Charer oo Human  and Feoples” Rights  (Rastfication  and
Fnforcament) Act, Art Z4:Al peoples shall hove the rght o a general
fatis bactory civironment Favorable w thedr develeprmenr,”

LIS 2 Chapter A%
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&5 from the commmencement of thiz Act, lhe provisions of the
aécan Charter on Human and Peoples’ Rights which are sct
s in the Schedule to this Acl shall, subject as (here under
seovided, have force of law in Nigeria and shail be given Lull
secognition and cifect and he applied by all authorilies and
sersons LXErCising legislative, executive or judicial powers in
Magenia-

The status of the Aflrican Charter was considered exiensively
~ General Sani  Abacha and  Others v Chief  Gani
cwehinmi. ™ The Supreme Court held that the African Charter
s parl of the laws of Nigeria and like all other laws the courts
must uphold it [n the Supreme Court’s opinion, the Charter
gives to Citizens of member states of the Chrganisalion of
A frican Unity (now the Adrican Union) tights and nbligations,
which rights and phbligations are 19 be enloreed by our Courls, if
they must have any meaning. In other words, if the substantive
right to a healthy enviromment 13 to have any meaning, it must
he judicially enforceable.

African regional court syStEmS, including the Afncan
Commission on Human and
peoples’ Rights and the Community Courl of Justice ol the
Economic Community of West African States (ECOWAS),
have also decided cases based on ihe status, entorceability ant
impact of the provisions of the Alrican Charter on lhuman anl
People's Righis. In Social and Evonomic Rights Action Centre
and the Centre for Eeonomic and Social Righis (SERATF) v
_-‘v’r'g{fr:'u""" heard by the Alrican Comimission, the question of
Ogoni penples’ rights (0 enjoy 8 healthy environment (including
housing, health and human rights) were in issue. The plaintiff, a
socigeconnmic rights’ Non-Ciovernmentu! Organizatiof ke
alleged on behall of the Cuonis, that the Faderal Government of

L36 Grererat Sant Abweha wod Qe ) il Gané Favecfoimi, 3L 455997
121 Social and Feonomic Rights Artion Centre aid the Ceotic for Econumiy itnd
Sl Rights (SERAFT Y. Kivenw, Communicthion M. 15590

[ ——]
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Nigeria i FGN) and its partner oil mulunationals operating in the
Niger Delta region had infringed on lthe above rights in the
process of oil exploration and production activitics. The
Commission look cognisanve of the fact that the Federal
Republic of Nigeria had incorporated the African Charter into
its domestic law with the result that all the rights contained
therein can be invoked in Migerian courts meluding those
violations alleged by the plaintiff. The Commission noted that
the State 15 obliged to protect night holders aganst other
subjects by legislation and provision of cllechive remedies and
by taking measures to ensurc that there 1s an ellectuive interplay
of laws and repulations that enable individuals 1o realize their
rights and freedoms.' Tt noted that even though Nigeria had the
right to develop natural resources in the oil-rich region, Article
24 imposcs clear obligations upon a government. It requires the
State to take reasonable and other measures to prevent pollution
and ccelogical degradation, W promole conservation, and to
secure coologically sustammable development and use of natural
resources, -

Il is important o nole that the African Commission alse
nobed that cellective rights, environmental rights and econome
and sovial richis are essential elements of human rights n
Africa.,”™ I v noteworthy that SERAP instituted proceedings
against the Nigerian State and oil industry at the Community
Court of Justice of the Economic Communily of West African
States (ECOWAS), The plaintff alleges that oil operations in
the Niger Delta constitute “violations ol the right to an adequate
standard of living, including the rghl 1o food, to work, to
health, to water, to life and hwman dignity, to a clean and
healthy  ecnvironment. and 1o economic  and  social

122 Thid.
123 i
124, afid.
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:L-.elupmunt.""’"' Initial ohjections raised by the defendants
cjuded the issue of lncus standi of lhe plainuff. The
4efendants argued that SERAP is not a legal person under
Sagenan law and as such does not have he capacity to suc.
Thev also argued the issue of the Courl’s jurisdiction The
ECOWAS Court of Justice had delivered its judgment had been
Bailed as a key momenl in “halding goverminents and companisEs
o account lor pollution’. In the case. the Court unanimousty
found the Nigerian governmen! rosponsible Tor abuscs by oil
companics and makes it clear that the sovernment miust hold the
companics and other perpetrators to account. The Courl also
found that Nigeria violated articles 21 (on the right 1o rahural
wveallh and Tesources) and 24 (on lhe right to a general
catisfactory cnvironmenty af ihe African Charter on Human and
Peoples’ Wights by failing 10 protecl the Niger Delta and 115
people [rom the operations of il companics that have for many
years devastated the region. sccording to the Court, the right 1o
faad and social lile of the peaple of Miger Della wis viclated by
desiroying  Iheir environment, and  thus destroying  ther
opportumty 10 £arn 4 hiving and enjuy a healthy and adequate
stundard of living, The Court also caicl that both the government
and the oil companies violate the hunsan and cultural rights of
the people in the region. The Court raled that the povernment's
[ailure to enact effective laws and cstablish elTective institunions
lo regulule the activitics af the companics coupled wilh s
faifure to bring perpetralors of pollutim *tw hook” amount 0 a
hreach of Nigeria's international human rights ghligations and
commitments,

The Court emphasized that “the guality of life of people 13
determined by the gualily of the environment, But the
government  has éailed in its duty to maintain a peneri)
sulisfactory environment conducive 1o the developmenl of the
Niger Delta regivn’

L% SERAP v (N Firnws, Bt B, FOWICCHAIT IR dudesd 25 July 009,
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This judgment conlirms the persistent failure of the
Migerian povernmen! (0 punish properly and effectively oil
companies that have caused pollution and perpetrated serjous
human rights abuses, and is an importunt step  towards
aecountability for government and oil companics that continue
lo prioritise profit-making over and above the well-being of the
people of the region. This is 2 crucial precedent that vindicates
the hurnan right to 3 healthy environment and affirms the human
right ol the Nigenian people to live a life free from pollution. It
also makes it clear that the government must hold the ol
companies 1o accounl. The judgment mzkes it clear thai the
Migerian governmen! has [iled 1o prevent the oil companies
causing pollation. It 15 a major step forward in holding the
povernment and oil companies wccountable for years of
devastation and  deprivation. The gourl allimmed that the
povernment must now move swillly to lully implement the
Judgment and restore the dignity and humanity of the people of
the region. The judgment has alsy come at a time when il is
bemng discovered in the majority ol the member states of the
ECOWAS. Tt s wital that other states take heed ol this
judement, which has laid down mimiman  standards of
operations [or government and ol companies involved o the
exploitation of o1l and gzas in the region. This paper notes hat
the time has come lor the Nigerian government to stand up 1o
powerful oil companics (hat have abused the human rights of
the people ol the Miger Delta with impunity for decades.

As stated earbier, the case was filed against the Federal
Government and six il compunies over alleged violation of
human rights and associated oil pollution in the Niger Delta.
Specifically, the plaimtil? alleged: *Violations of the right to an
adeguate standard of living, including the right w food, o work,
o health, to water, o life and human dignily, (o a clean and
healthy environmient; and fo economic and social development —
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ss a consequence of; the impact of ail-related pollution and
cnvironmentsl damage on agriculture and lisherics.” SERAP
also allegad “oil spills and waste maletials pelluting water used
for drnking and other domestic purposcs; [ailure to secure lhe
gnderlying  deterrunants of  health, including & healthy
apvironment, and lailure lo enforce laws and regulations o
protect the environment and prevent pellution.” The Court
dismissed the povernment's chjections that SERAP had no
locus standi to institute the case: that the ECOWAS Court had
no jurisdiction o entertam it and that the case was stamite-
harred, The Court also rejected efforts by 1he government Lo
exclude a 2009 Amnesty International report on vil pallution
from being considered. The reporl was based on an in-depth
investigation inte polintion caused oy lhe intcrmational oil
companics, in partivular Shell, and the failure of the government
af Nigeria to prevent pollution or canction the companies, The
judgment was delivered by a panel of six judges: Justice Awa
Nana [Dabova, Justice Benefeito Mosso Bamos, Tustice Hansine
Donli: Justice Alfred Benin, Justice Clotilde: Medepan and
Justice: Eliam Potey. Aricle 15(4) ol the ECOWAS Treaty
makes (he Judgment ol the Court binding on Wember Ntates,
including igeria, Alse, Article 19(2) of the 1991 Protocol
provides that the decisions ol the Court shall be linal and
immediately enlbroeable. Furthermore, non-compliance with the
judgment of the Court can be sanctioned under Article 24 ol the
Supplementary Protocal ol the ECOWAS Courl of Justice, and
Aglicle 77 of the ECOWAS Trealy,

It is alse instructive 1o note that the Court had previoushy
held that the right 1o education wes justiciable in MNigera even
though the right, like the right w protection of the environment,
s contained in section 6 of the Constilution thal is believed to
he unenlorceable against the State. " On the issue of Jecus, the

126 Socie-Eeonoeie Rigbs oed Acpasmeabilin  Project TSERARL v el
Repuhlic of Mmeria ond Dhigverval Bosic  Educgrion  Commiciai, No
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Cowrt held that SERAP had standing and cited the docirine of
actio pogiderts that allows any person or enlity to challenge the
violation ol a public right, The Court also relicd on comparalive
jurisprudence Irom India, Pakistan, Treland, the UK. 1JSA and
elsewhere while adding that in public interest litigation, all (hat
ts requirad is that the plainill establish that there is a public
nght worthy of protection which has been allegedly breached
and that the matier in question is justiciable. On the issue of
jurisdiction, the Courl held that the Article 9(4) of the
Supplementary 'rotacol o the treary establishing the courl and
Article 4{g) of the Revised Treaty of ECOWAS granted it
jurisdiction.

Despile regional progress in the recognition of Nigerians®
rght to enjuy a healthy environment, it appears that the
country s judictary 15 sull  circumspect  with regard o
mterpreting extant legal provisions. This 15 not unconnecled
with what a lormer Chief Jusiice of Nigeria relemed to as the
‘Judicial posture” of Nigerian judges in environmental cases'™
especially when it 15 il related.

Indeed, the inlluence of the political-econamy of vil SEE5
into judicial decisions whether expressly or implicitly. In Alfan
frowe v, Shell B for ce., the judge refused 1o grant an
injunclion in favor of the plaintiff whose land, fish pond and
creek had been polluled by the activities of the delendant
because in his epinion, nothing should be done ta disturk (he

PLUWACCTAPRARGS,  XNee afsn,  Apnaxivy  Inversovismme!  Poesy Relcases,
Grvand-beeglyng ECOWAS Conre pidnment aveders EOVERMIHEIT o perisit off
CRREERET ey polfuden’. 13 Decamber  IUE dueailghle  w
H-lnl'.um.lrﬁr_u_ﬂrx.f....-fgr.-mild-bre'rik.’ri,q-ur_-.-_rwc.-u-.murr-jrg.::f;;mun.r-nr.-.mr.:;-g.
aecessed T4 Decenher, 2004

M. Uwars, ‘Revent Dovelopment in Nigeri atrenpgtheming  Lega! and
Institutional Framework for Promotng Environmental Mumagement' ia
Crlotud ..'.l-'l'-'-__E'l"! Numipogian e Saviienbls Dievetiygsmiont ana the Role ol Lo,
{2002

128 Alfan Fron v Shef) BP S0il Mo WSS9 Warnid HCE 11073 (Lmepwried]
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—meration of trade (i.c. mineral oil}, which is the main source of
Sogeria’s revenue. Several other cases, though net so blatantly
Secided, kave tended 1o follow the unwritlen rule that ECUNOMIC
somsiderations  should  be  prioritized  over environmental
concerns and judges have often exhibited their reluctance to
grant  injunctions against  oil-companies  cven where o1l
merations have been discovered to have adversely aflected host
communities and their environment,” Even the il companics
save acknowledoed the hitherto Favourable judicial dispensation
sith Shell’s lesal manager averring in 1983, regarding
mjunctions in favour of oil companies Lhat ‘the law is on our
side hecause in the case of a dispute, we do nol have tw stop
sperations”, "

Indesd. even though some recent decisions have deviated
fom this sort of restricted reasoning, lhere still remains
uncertainty in the judicial system in relabion 1o oil-related
envirommental litigmmn.'n Frynas opines that the recent
decisions including Skell Petrolewm Development Company
Lid. v, Councillor F, Farah and 7 athers'? Edise & Othersv.
William  [uternatianal Limited,"™ EIf (Nigeria) Limited v,
Sitfe: ™ and Shel! Pervoleum Development Compony Lid. v,

120 A, Ekpo, ‘Environmental Tmpact of Chl on Water: & Coinpanshive Overvisw
of Luey amd Folicy in the United States and Nigeria®, (1995) 4 Depver Jourral
ol Tessrneational faw 214, Ses also, Chinda & Chex v Shel-00, (1974) 2 R5LR

i
130 il ar 122-123,
131 42

112, K. Ebeky, “Tudicial Aniudes to Bedress For Oal-Related Enrvironiniiental
Dinmage in Nigern', RECIEL 12 (1) 20403, 199205, Soe also A Adedeji & B,
Aka, “Thinilrenees 1o Bffective Legal Response to the Pmblen of Ol Pellution
10 the Niger Dela’, 5 UNIZIK Lawe Joaeaa! 420 411 (2003 ),

143 Siell Prorodium Development Campany L v Canciifor £ Foralt wnd T
otk {LO05] 3 NWLR (pt 382) I 148,

|34 Eif ivigeria) Limived v, Sitle, {LO04) 6 NWLE pt. 330,

135 Shell Petralawn Develapment Compaiy Ld v Tieho, (1¥96] 4 NWLE pl.
45 657,
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Fieba' indicate that the “judicial posture” of Migerian judges
has changed. It is suggested that Frynas’ opinion is perhaps
overly optimistic especially when the judicial attitude s
considered  against the backdrop of environmental righis
litigation. Litigants from the Niser Della remain reluctant 1o
base  their lawsuits on  alleged infringements of (heir
environmental rights despite acknowledgement of the existence
ol these rights as contained in the African Charter.

Thus far, there 15 only one decided case where the right 1o
environment has been expressly pleaded in the country. In
Ghemre v. Shetf," the plaintilT filed a suit on July 20, 2005 on
behalf of himsclf and Iwherekan community agamst Shell, the
Nigerian National Perroleum Corporation (NNPC) and the
Attorney General of the Faderaticn. to ¢nd gas Daring in the
communily. The plaintif] argued that gas [aring violated their
right to cnjoy a healthy environment as provided by Article 24
of the Alrican Charter and the constitutional guarantee of the
night to life and dignity of persons provided for in seetions 33
and 34 of the 1999 Caonstitution, The High Coun decided that
the alleged flaring of gas in the community aflected 1he
inhebitants” right to-a healthy enviconment as articulated in the
Alrican  Churter. The CTourt also  affimed that  the
constitutionally guaranteed rights to life and dignity of persong
imevitably includes the dghts 10 a clean, peizon-lree and healthy
environment and the aclions of the defendants in continuing gas
(laring was a violation of the rights.""® The Courl ordered the
Attorney-General of the Federation to immediatcly set in
motion. after due consultation with the Federal Executive
Council. necessary processes for the enactiment of a bill for un

13& I Frynes, ‘Legal Change in Africa: Evidenee Trom Oil related Litigahon in
Migeria’, (140 A3 doeanad of Afiican Low 2 121-1 56

Giwrwg v Shelf, Heard in the Federa! gl Coen of Kigarin, Benin Jaidacial
Livision, Suit No. FICBCH $305 delivered on 14 Movamber, 20605

L35, Jd
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ot of (he Nalional Assembly for the speedy amendment of the
sedevant sections of the Associated Gas Regulation Act and the
®egulations made thergunder to gquickly bring them in line with
#= provision of Chapler IV ol the Constitution, especially in
view of the Lact that the Associated Gas Regulation Act even by
seelf makes the said continuous gas flaring a crime having
~rescribed penaltics in respect thereol,'” While this decision is
currently being appealed by Shell, 1118 instructive to note that
e Federal Government has not carried oul any of the orders
made by the High Court.'™

Recently, the law on gas flaning was amended 1o extend the
Aare-oul date from December 31, 2008 tll December 31, 2012.
The salient poini to note here is that the Court has no means of
enforcing its decision. Furthermore, as Eheku noted, since this
case was determined by a High Coury, it is by no means ‘the
law’ as the decision may be overturned on appeal, 'Y Indued. the
case is on appeal, though it appears that the appellants are in no
hurry to have the case determinad. G

Another relevant case, Faw Abarigines of Bayelsa Stale v.
Shell 1'% is still going through appeal, The plaintiffs sought an
order of the Federal Nigh Cowrt to enforce a payrcend af 1S
$1.5 hillion that Nigeria's Parliamenl ordered the company to
pay as damages for pollution caused 0 the plaintiffs. The Court
held that Shell was hound te pay the sum and ordered that the
company deposit the judgment sum of 175 1.5 billion with the
Central Bank of Migeria in the name of the Chiel Repistrar of

1 3% Baprw,

120 A. Yusuf -Gas Flare - Oil Majors in Race o Beat 2012 Deadline', Drazly
ndependuns (Nigenia), May 24, 2010,

(41 K. Foel, “Constitution:] Right to a Healthy Envinoniment and Human Kigh:s

Appronches to Environmental Protection in Nigeria: Ghewers v Shell
Revisited . (2007 16 KECIRL 3, 315
[4F Id.

143, fjaw Aborigines of Boyalsd Sefe v Sheil |, Unrcporied case, judpimcnt

detivered by Justice Okechukwa Okeks, Federal 1igh Court Port-Harcourl,
Rivers Stote un 24 Felruary 2000,
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the Federal High Court. The company appealed the judement
and sought an unconditional stay of exceution of the Judgmens
and vrders of the lower cour pending final determination of the
appellant’s appeal. While the Appellate Court found in favour
of the appellant and set aside the erder of the lower court, the
substantive issuc fior determination, ie. whether Shell 15 bound
by the National Assembly’s order to pay US 515 billion,
remnains to be determined,

Indeed, the salien| point in issue is whether the Appellate
Court will confirm the veracity of the award thereby giving
recognilion 1o the oil-communities’ right o a clean, pollution-
free environment, an mmportant suhset of the evolving third
gencration human rights, As Yusuf points out, the case is a fest
tase for Nigeria's otherwise conservative appellale judiciary to
pronounce on ihe justiciability of evannmic, social and cultural
nghts and to give effect to 1|y decision (should it decide (he
company is liable to pay damages), ™!

Crovernment influence in ail-related environmental cases is
also appurent. In the Ghenpe case for instance. ceriain
Jeelrrences alter the High Court delivered s decision
ostensibly orchestrated o frusirate (he Plainiiffs can only be
adduced o state interference. First, after the expiration of the
"stay of execution® orderad by Justice Nwekire of the Federal
High Court, the plainiiffs dppeared in Court but none of the
defendants or their representatives showed up.

It was discovered then that (e judge had been removed
from the cage having been transferrsd e another courl in
Katsina and the coyurt file was not available ' Similarly, a1 the

B4 H Yusof, *0il on Troubled Waters: Multingtipnal Larponrtion: mnd Realiziag
Heman Riglhts in the Developing Warld, Wity Sprcific Refersnce 1o Nigerg”,
(2008} B African Human Rights Low Toprre! 1,05,

45 Friends of the Eanh Inwernational Pross Brizfing. *Shell fals o obey gz
faring conrt arder, May 2 3007,
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Court of Appeal’s hcanng on Shell and NNPC's qurisdiction
sopeal, it was discoverad that the case had been wrongly
sdjourned by court stall without any notive o the applicant or
%is lawyers. Although the leading judee said that the reason Lor
sms  would be investipated and the person responsible
gsciplined,"™” nothing further has been publicly heard. Reacting
w0 the ahove incidences, Roderick, Co-Chairman of the Climate
Justice Programme that is taking an aclive role in pursuing the
case said:

The fact that the judge has heen remeoved

from the case, transferved to the novth of the

country, and there huve been problems with

the conrd file for a second iime, SHZEEsis a

degree of interference in the Judicial system

which s unacceptable i purported

democracy acling under the rule o {law.' "

snother case that suggests wovernment interference in the
enforcement of environmental rights in oil-related litigation 15
Oronto Dowglas v. Shell Petroleum Development Company
Limited I.*™ The plaintiff in this case alleged that the mandatary
provisions of the Environmental Tmpacl Assessment Act, 1992
CElA Act’) had not been complicd with by the Nigeria
Liqueficd MNatural CGas whose project was about 1o he
commissioned. The projeclt was @ mulii-hillion  dollar
vestment owned by the Federal Republic of Nigeria,
represented by the NNPC, which owns 49% of its shares anud
other vil-multinationals incinding Shell, Totallina EIf, and Agip,

Available il B fwoar foe povnkdrogoypes press relmmsesdaliell_fiils
to_phev s ] G2053047 himl. acenzed 0% Tuee 2014

146 i. Enogholwse, ‘Bemin Coon Begisirar Undes lwestigation', Fargpond
Newspapies (Lagos), September 17, 2006,

147 ihid note 166,

V48, Dlvonte Doogles v Shell Peivafouwn Developrear Compray Limited 1 Suit
M. FHC 28!
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The plaintiff sought an action secking declaratory and injunctive
reliel that the first to fourth defendants canmol lawfully
commission or carry oul or operate their project ol Bonny
without complying strictly with the provisions of 1he ElA Act
which mandates thal for such intendling  projects, an
environmental impacl assessment must be camied out The
plaintiff also sought to restraim the defendants from carrying oul
ar commissioning their project until an envirenmental 1mpagt
aseessment was carried oul with the active public participation
among thase to be affected. The Courl atruck out the suit on the
ground énfer alfe that the plaintff had no standing to mstitute
the suil. This decision was reached despite the fact that the
plaintiff is & malive of one of the projects’ hust-communities and
a4 well-known environmentalist. One would expect that these
considerations would satisfy the flocus stamd reqluir-:::ment given
the widened scope of the concept in Nigeria  Despite the
uncertainty mn the application of the rale,™ Frynas opined that
the changing interpretation ol jocus sranei seems 10 have
resulted in @ greater number ol individual’s capacity 1o sue ol
companivs, Apparently, this was nat to be in Douglas™ case al
the Federal High Court. It is worthy of note thal the Courl of
Appeal sel aside this decision and prdered a retrial before a
differenl judge on the grounds that the Dederal Hich Court had
breached a mumber of procedural rules,'” However, the retrial
did not procecd as ordered by the Appellate Court because the
project had been completed by the time the Appellate Court

149, Ses wercrally Adedican v Inverlesd Transper, 11997 9 NWLR (F'L 214}

L5 See  Abrodiam Adiscaavg v Presidens of the Fageral Repwbiic of Nigori,
(E0E1) 2 NOLR 358; A Koduua Starke v Heasron, (18857 2 MWLE (T'r #) 453
nt 520 por Opete J5C; NNPC . Fawebinmd (L308) 7 NWw Foipt. 3539 398 at
012 Chacednml v Segiiered Thusieas af Celestinl Charel & O, 20001 11
MAWLR PL 6750 115, See plso, T. Ogowewn, The Problen with Stemding 10
fuc in Migeria®, 30 Jawnal af Afriear lew l. L&,

151 Dopglay v Shell, Unreported Suit ko, CALT41T i the Coure of Appeal
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delivered its decision. The government’s economic inlerest
hecame manifest when after problems arose, it became actively
sccisted the conclusion of a memorandutn of understanding
hetween fhe NLNG and the community so .that the first
shipment of 1.NG would not be delayed. ™™

While the ccunomic value of the praject in the Douglas
cage is obvious, the implication of a decision in favor of the
respondent in the appeal lodged by Shell following the decision
in Ghemre's cove may not e A closer analysis of the case
however reveals that a decision that affirms the ‘local’
recognition of the rght 10 2 healthy environment of the
inhabitants ol the Niger Delta will lead to an avalanche ol cases
that will result in buge compensation payouts that will be
detrimental to the Federal Governmoend and 15 pariner oil-
multinationals from an economic standpoint. Censequently, it s
unsurprising that the case is stuck in the appeal process, There 1
ne gainsaying the fact that, clearly, eeonomic considerations
atill influence judicial degisions in pil-related litigation,"™ As
Frynas noles rather ruclilly. the harriers that oil-litigants face
include the attilude of Migerian judges and statutory PrOVISIONS
regulating the oil-industry that are biased in favour of the oil-
companies.”

¢, Environmentel Rights in India
Tndia is notably one of the most progressive Countries in erms
ol judicial awarcness and application ol contemporary concepls

157 R. Emeseh, *The Lumittwng of Law in Pomoting Synaray  beiween
Eovironment and Development Polizes it Develoning Countrics: A Case
Srudy of the Pesrolewm Industiy in ygeeriz”. {06} 24 Jouenal of Breegy aid
Wainra! Resourves Law 4, 574606,

151, oo generally I Laton, The Nigeron Fragedy, Faviremnental Begulation of
Trumsnationsl Comarations, aned the Human Rigas loa Henlthy Envirenment’,
(12977 15 Boston Lagversiey Trgermastaal Lo Jommgl 261, 291

L5411 starcs s it will B the duty of every citizen lo protecl and improve the
inaturnl enviromment of the country and i have cornpassion For lving
Cresl e
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including environmental rights and notions of sustainable
development. ™ Ironically, India’s cansiitutional provisions on
the environment and human rights are similar to Migeria’s,
Article 48A"" which  contains environmental  prolection
provisions and Article 1A' on the fundamental dutics of the
State are buth principles of state policy.

However, Indian vourts have breathed lile into the above
provisions by linking and enforcing these (and related) issues to
the constitutionally guaranteed right 1o life comtained in Article
21."%" Indeed, sincc the 1990s, the Supreme Court has stated that
‘Issues of environment must and shall receive the lighest
attention from this Cowrt”."™ A few cases are discussed lo
highlight how the courts have given effect to these principles
that would otherwise have heen deemed unenforceable because
they are principles ol state policy.

In fural Litigation and Entitlement Kendra v. State of Uttar
Pradesh, ™ one of the carliest cases where the Supreime Court
dealt with issues relaling to environmen: and ecolo mical balance,
the petiwner alleged that unauthorised mining in the Dichra
Dun area adversely aflected the ecology and envirommen!, The
Supreme  Court upholding the right to live in a healihy
environmenl issued an order to cease mining operations despite
the amount of money and time the company had mvested.
Similar decisions were reached in Swbhash Kumear v State of

155. M, Anderson, Pnvironmenta! Protection i Iodia’, dn Hwwan  Riekis
Approuhes to Envirunmenia! Proteciion, 199 [ 1996).

156 Thes Article provides that the State shall endeavor 1o protect the environoeit
and te safepmiand the fores and wildlifo.

[T fhiv nore 155,

I38 Fraveis Coralie Millia v. Unjon Terriione of Delli, ATR 1951 SC 744,

L30Tt stites that it will be the duly of every citieen to protect and improve the
natural envionment of the county aml ke have vompaesion for Nving
creaturey,

Led)  Bwvad Livigontion ana Enritlement Kendra v Siote o Dhier Prggdesh, ATRE 1985
b ol
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Bihar,® where the Court ahserved thal “night tw life gaaranteed
by article 21 includes the right of enjoyment of poliutien-iree
water and air for full enjoyment ol life” and in Mathur v. Union
of India,'™ where the Supreme Court, once again, used the right
10 life as a basis for wmphasizing the need (o take drastic steps o
combat air and water polhation. With regard to the duties of the
Sate regarding the enviromment, the case el Kinhri Devi and
Another v. State of Himachal Pradesh and Orhers W s
illustrative. The petilioners sought an order to have a mining
jease cancelled, 1o restrain the respondents from operaling the
mines covered by the lease in such a manner as o pose 4 danger
o the adjoining lands. waler resources, pastures, Forests,
wildlife. evology. environment andl the inhabilants of Lhe area,
and for compensation for the damage caused by the
uncontrolled quarrying of the limestorie, The Court held that
gperalions  from the mines should stop pending  the
govemment's proper determination of the balance betwecn
development and anvironment from mining operalions and
subvmission of the report 1o the Court. It also held that no lease
for mining of limestone was 1o e granted or neither renewed
0T [EMpOTACY permits isened 1ill the report of the committes 15
received and further orders were made by the Court, The Court
ceqsoned that Articles 48A and 51A(g) placed a constimtional
duly on the State and citizens lo protect and inprove the
epvironment and that it was left with mo altemative but to
-ntervene effectively by issiing appropriate Wrils, orders and
dircctions in furtherance of this. The Supreme Court had to
consider  the developmenticnvirenment dilemma in Rural
Litigution and Entitlement Kendra v. (mion of India (Doon

161 Subhpsh Kwncer v S1aie ol Bitur. AR 1991 S0 420

LE2 * Mot v Ukion ol Enei. 119967 1 SCC 114

163 Kinkrs Devi and Anotler v, i af Hinecha! P and Otfers ATR 1988
HP 4
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Valley Limestone Ouarrying Cuse -11))™ Following a public
mierest petition addressed to the Supreme Courl by the Rural
Litigation and Entitlement Kendra of Debra Dun in the State of
Uttar Pradesh, the Court directed that all fresh quarrying in the
Himalayan region of the Dchra Dun District be stopped.
Subsequently, the mines were ordered o be closed based on
reparts of the Bandyopadhvay Committee and a three-man
eapert commities, both of which were appointed by the Court,

The lessees of the mines thercafter submitted a scheme for
limestone quarrying to the Bandyvopadhyay Committee that was
rejected. The lessees challenged the decision of the committee
in the Supreme Court. The real issue before the Coun was to
deterinine the canflict between the environmental consequences
of the commercial exploitation and 1he economic henefits ol the
activity, The Court was of the opinion that the environmental
considerations sutweighed the ceonomic benefits of the project
and  thus approved (ke decision of the Bandyopadhyay
Commitlee. 11 also held that workmen affectad by the closure of
the mines should, as far as possible and in the shortest time, be
employed in the reforesiation and soil CONServallon programimes
i be undertaken in the area.

Similarly, in M.C. Mehre v. Union of India,"™ a public
interest case was brought HEAINSL government administealors as
well as the lunneries whose offluents polluted the River Ganga.
The petitioner claimed in hig petition, inter alia, for the issue of
4 wriliorder/dircction in the nature of mandarmuys to. Lhe
respondents restraining them lrom letling out the trade cfffuents
nto the River Ganga until they put up necessary treatment
plants for treating the elfluents in order (o arrest the pollution of
the river, While the pollution of the river by the effluents was

Lot Ruval Litigeetion aad Eotitiement Kondvic v Uninn af fedia (Doon Valley
Limestone Quaerying Cave 10/, AIR 1985 SC 852
163 MO Mehia v Linior of fndia, {19967 4 800 35]
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=ot contested, the companies argued in defence that they lacked
the physical facilities, technical competence and lunds to install
sdequate treatment facilities. While some of the lannerics
pleaded [or hme to mstall pre-treatment plants, all of them
claimed (hat they could not mstall secondary systems Lor
freating wasle water duc to the costs. The Court held thar it was
the [undamental duly of every citizen to protect and imprave 1he
malural environment just as it was a duty of the State to protect
and improve the quality of the covironment. The Court held
mier alia that a tannery which cannot set up a primary treatment
plant cannot be permitted to conlinue W be in cxistence
particularly as the possible impacts of continued effluent
discharge into the River fGanga would oulweigh the
inconvenicnces caused to the management and labour employed
by it on account of the closure of the tanneries.

I 15 inportant to note that although India is generally hailed
as 4 progressive country with regard to the recognilion and
enforcement of contemporary  notions  of  sustainable
development generally and environmental rights in particular,
this 15 not without criticism. Rajamari, for instance, criticizes
the Court as being perceived as consisting of middle class
mntellectuals thal are more receptive to issues that affect their
comemporaries,"™ In a nutshell, based on the analysis of the
decisions m M.C. Mehra v. Union of India (Delhi Vehicular
Pollution {'m'e'j"'ﬁ"‘ anwl Afmitra Patel v. LUnion of India
(Muricipal Solid Waste Management Case),'™ Rajamani argues
that the courts are more réeceplive o “certain social and value
preferences (for instance, the nght 1o a clean environment rather

166 L. Rajamant, 'Public Interest Eeviecamental § Abgssbion e Inchn; Lxploring
Fasues of Acvess, Parbcipation, Eguity. Efectivencss and Sustainalsilitg”,
{20077 19 Jowrrad of Environmarial Law 3, 295331,

167 WO, Medta v Union of Tndis (Defti Pehicular Peifution Coser, Wit Petition
Mumber 13029 of 1935,

|68 Almitra Pate! v Uign of Indio (Munrcipe! Solid Waste Munagemisn Carel,
Wit Petitton Wwmbcr 888 of 994,
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thun the right to livelihood), and cerain modes of
argumentation over others (technical rather than  social)
resulting in the decp restricion of participalion. While
recognizing the exemplary work of the courts, the fundamental
questions raised are with regards o access, participation,
effectiveness and sustuimabilioy in public interest environmental
Jurisdiction. The [eeling expressed by Rajamani is that “the
courts arc unlikely 1o be moved by or on behalf of the poor on
‘urhan poverly’, or ‘livelihood' issues, lor the outcomes arc

predictable and unfavourable’ '™

1. Comparative Analysis

This foregoing portion of the paper has analysed the judiciary’s
role in environmental protection in Nigeria and India. The two
countrics share several similarities including their political
history: both being British colonics before independence:
economic devélopment: hoth being emerging economies and
constitutional [ramework, visi- vis environmental protection;
both contained in the chapters on Fundamental Objectives and
Directive Principles, believed 1o he unenforceable against the
State. The strueture of Nigenia's o1l industry was highlighted as
was 1he importance of the resource to the economy. The
negalive impacts ol oil exploration and production activities
were (iscussed afier the environmental gualities of the Niger
Delta region were highlighted to provide an understanding of
the environment! development dileming in the oil-rich IO,
Although India is not an cilrich country, it hosts mining
activities thal have some environmental consequences similar Lo
vil extraction, This section will compare the cases discussed in
Previous seclioms to determine the respeclive judiciaries’ roles
i1 the recognition of the human rights angle o cnvironmental

169 Jhid oote 168, 302,
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protection in the two countrics, as well as the limitations and
prospects for the luture.

The most significant differenve belween the countries
appears 1o be the role of the State in ceononme aclivitics. In
Nigeria, the federal govermment ihrough  the national ol
company [NNPC) is the major sharcholder in joint-venlure
agreements with foreign oil-mmultinationals that operate the oil
mlustry,

Consequently, State cconomiu INTErests are i direct conflict
with public interests including cnvironmental protection in the
course of oil exploration and exploilation, The courts face &
guandary in cases where the environment/development dilemma
e in issue because decisions against the oil COMpanies ars
comsidered 1o be (as they, in fact, are) Jecisions against he
Srate. Historically, Nigerian courts have considered the State’s
sepnomic sustenance which extensively relies on ol revenues a
priority over -.?n‘-.-'irL'lllmu:IlTa! protection, cspecially in the Niger
Delta region. ~ Clearly, the decisions in more recent vil-related
apvironmenial cases indicate that the courts now take belier
cognisance of the environmental impacts of the oil industry. A
salient point to note in this regard is that the courls still shy
away from asserting that the inhabilants of the region have the
rght to enjoy & healthy environment. While this may be implied
from the decisions, one may argue that the decisions in fact are
mote about increasing the hitherto appalling compensation paid
o claimants'” than the recognition ol their right to enjoy
healthy environment, As nated. within the Nigerian judiciary,
only the Ghemre casc made an express reference to the
existence of o right to a healthy environment in Nigeria with
reference to oil-communities. Since this case wis decided by a

170, Aflan drow v, Shell BP, Suit No, WIESH] Warri HO2601 1773 (Linscported)

71, Comnentmg on the impact of the Furah cose. Irynag nobed thut the cuse 15
‘an ymportand pedicinl procedent ogardieg the quantuen wf compenseinn for
dunage’
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High Courr and it is on appeal, the authority of this case is
lmited. In the Indian cases cited which deal with the
economic/environment debale, the State’s interest was limited
1 1ls regulatory responsibility, This situation [Tees the courts
from the additional burden of execurive pressure on their
decisions which is faced by Migerian courts as evidenced by the
aflermath of Ghemre case.'™ While this is not suggestive that
the Indian courts would reach diflerent dzcisions if this were the
case, it simply highfights the fact thal the judiciary in Nigeria iy
under additional pressurcs, This is more so because the
Judiciary’s independence was stifled by the different mulitary
interregna that ruled Nigena for 30 of its 54 posi-independent
YOS

The other fundamental difference between the two
countrics lies in the recognition of public interest in
efvironmental matters. While the Constitutional provisions are
similar, the Indian courts have clear rules on focus shindi that
recogmize and enloree the fundamental duty of every cilizen to
protect and improve the natural environment.' E.iun».-‘::rﬁeijf.
Migeria's rules regarding the standing to sue remain vague and
apphied pragmatically by the courts. Even the new Fundarmental
Human Rights boforcement Procedure Rules 2009 has done
little 1o remove lepal blocks focus for litigants. A major
consequence of this in vil-related environmental cases is that the
courts may deny a claimant the right to sue oven where it
appears apparent that such claimant has standing us evidenced
in Dowgles " case. The uncerlainty in the rules resulls in denving
claimants and entire communities their right to access Justice
and the consequences may jeopardize their environment and
means of liveliheod. The lack of clarily regarding the rules and
provedures with respects to locus stand? hinders access to

12 isid nope 127
F73 il
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justice especially in oil-related instances hecause in the povens-
stricken oil communitics, it is ollen considered not worth the
rigk of liligation where unclear rules arc likely to be interpreted
inn Favour of the influential oil- industry. '™

Thirdly, the decision-making process and enforcement of
judicial decisions dilTer significantly 1n both countries. In
Migeria, it appears the jurisprudence on the recognition of the
right 1o environment is very thin. For instance in Ghemre case,
the judpe failed to seize the apporlunity to explore the growing
jurisprodence on the right 1o enviremmen! intermationally and
use this as one ol the bases for his judgment. As liheku noted,
despite the judgment bemg a landmark one as il ‘marks a sharp
departure from the well-known rigid attilude of Nigerian judzes
and is in accord with established principles in other jurisdictions
_ it has a lot of weaknesses.. "' These weaknesses include the
judge’s failure to specifically reselve conllicting affidavil
evidence as required by law and make specilic findings 1o be
considered persnasive andior ciie persuasive authorities in his
judgment, to invite other leammed counsel to address arguments
to him as amied curiae in furtherance of the established practice
of the Supreme Court of MNigera in important cases, especially
those that esmblish new principles like the case in issue
purportedly did "™ Fbeku avers, and rightly so. that these
deficiencies may render the decision in this case vulnerable an
appeal. With regard to the enforcement ol courts’ decisions in
Nigeria, the aftermath of Ghemre case where none of the orders
af the High Cowrt Judge were taken seripusly once more
exemplifies how such decisions arc jenored by relevant parties
for reasons atiributable to the Siate’s interest in the casc.

The Indian cascs, on the other hand, alten contain tich
references to (he international precepts upon which the right to a

174 il pote 1274154309,
195 rhidnore 127,
176 M
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healthy environment are founded and refer to the orowing
Jurisprudence on these issues in the decisions which solidifies
the comtent, Furthermore, the Indian courls do not shy away.
from consulting widely with relevant authoritics and consider
pracucal consequences of its decisions. The Supreme Court has
the power to, and does, refer scientilic and technical aspects for
investigation and opinion to expert bodies such as the Appellate
Authority  under the MNational Environmental Appellate
Authorily Act, 1997 and the power to ditee! the Central
Government to delermine and recover the cost of remedial
measures from the polluter under section 3 of the Eovironment
(Protection) Act, 1986,

Furthermore, the Indian judiciary is noted for its enfarced
judgments on polluters,'™ 1t is inportant to address the critics of
the Indian Supreme Court such as Rajamani whose stance is that
the Court springs to lile when the claiman 15, or has 1$sues, that
appeal to their middle-class sensibilities and that there is need
for improved access 10 the courts [or issues that affect the poar,
Rajamani is by no means criticising the pro-activencss of the
Supreme Courl and the positive impacts its decisions have had
on the secety including improved governance and delivery of
public scrvices, and enhanced accountabulity of  public
servanis.'” The main critjvisms have o do with access which
can be resolved as Rajamani suggests by the evolution of *a sct

177 R Shasma, ‘Green Courts in Indeas atctiglhening  Environmental
Govermames?, (2081 4 Law, Snviranmen: sos Develapment Jawwal, |, 5,
Ibe author engizes in an in-depdh discussion of < provesscs the court gocs
through to rezeh decisions in two cises - WO Mebig v Dinion afdndia (Tlelhi
Fehicwiar Poliution Case) Writ Petiion Nember 13029 of 1985, Adimire
Patal v Union of India (Municing! Soiid Wospe Mavapement Corer Wit
Petition Murnbar BE8 of 19955,

78 AL Tagrota, *Envicommental Odysaey 1o India: P'evple’s Response and Judicial
Vigilancs ~ An lstimate’, (20027 44 Panfiok Uthvercioy Laow Beviea 132
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of muidelines for restrained and responsible PIL'™ to avoid the
pitfalls that may ostherwise be associated with these PILs thal
Have emerped as the most polent tool in the hands of Indian
mdiciary’ Ly ;

In conclusion, imespective of the similarities that both
~ouniries  share, India clearly has a more developed
arisprudence on the tight to environmenl. This iz despitc the
fact that Nigeria's legal framework cxpressly recognizes the
subetantive right to enjoy a healthy environment. As the paper
evealed, Nigeria's slhuggishness to embrace environmental
nghts is not unconnected with the overarching importance
Slaced on the sconumic IOPaTANCE ol 0il and the government’s
sctive participation in the caploitation ol the resource. The
paper also revealed that despite the accnlades thul are generally
sestowed an the Indian Supreme Court for its innovativeness in
recoghizing and protecting epvironmental rights, it stll faces
genuine challenges thal it must strive to overcome to justify it
being the ‘last resort for the oppressed and bewildered’ it

CONCLUSION AND REC OMMENDATION

it very clear [rom the abuve discussions that oil exploration
exposcs the people of Niger delta to various environmental
qazards which threatens their health, livelihood and slability.
There is culmination of both psvchological and physical effects
+¢ well as environmental damage suflered by the people of the
Niger Delia. There is 4 gross lack of avenues to inform the
people of whal is happening to their environment and their
tivelihood due to oil exploration, These matiers constitute
violations of humnan tights which need to be addressod.

&0 g4 321

151 dhid,

&1 Seote of Rajesthan v Uvian of Tnddig, [1979) 3 500 634, 670 (per Comwiiii
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The Nigerian Government has relied on oil as its main
source of revenue since 1974 which holds 60% share of the
Joint venture interest with the ranslational ol companies' ™,
Although the application and enforcement of environmental
regulations by MNigenia is in the best interest of the citizens
especially those of the oil producing communities, il is not
always practicable. The Nigerian government has designed and
promulgated s comprehensive  system  of  environmental
regulation and protection, ™

However, these regulations and policies are rarely enforced,
in most cases, they arc blatanly ignored due to [ears that tonggh
environmentzl regulations to curb the activitics of the oil
companics would cause reduction in profit and these companies
may [lee Nigeria '™ 1 regard this approach as very unfortunate
as the Stale is taking such a presumed approach at the Expense
of i3 citizenry.  While it 15 possible for other countries to
successiully regulate impact to their environment," it a high
time that Nigeria embraces a real change of approach in order to
ensure respect to its laws and citizens, To achieve this, Nigeria
must first of all impeove 15 relationship among the people of the
vil producing communities and the translational oil companics.
There must be honesty, equity and social justice in relation 1o
environmental regulations,

The Federal Government of Nigeria has made several
efforts since independence to address poverly in the Niger
Delta; first through Niger Delia Developmen! Board, il

183 Ko,

18=. Centre for "elrolzum Informption, available ut
hitpeseanay aulsin Eanigeria.com fag il Accsgsed 29 Pl 24014,

185 JToshuz P Eston, ‘The Wigerisn Tragedy, Favironmenral Regulation of
Framsnational Corporarions, and Human Bights to Healthy Environmeat', 15
L AN L 26), 297 (19497,

L&A f Fatpn,

87, Andrew  Howell  Greemprace  Juternations),  “Shell-Shocked:  The
Ernvironmental amil Social Costs of Living with Slell in Migeria®, (1994,
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winerals  Producing gl Development Copumission
(OMPADEC). the MNiger Della Development Cormmission,
Miger Delta Amnesty Programme and the Ministry of the Niger
Delta. Despite  atiempt By {hasanbio’'s administration 10
champion the cause ol united Wigena, not enough has been
achieved Lor the Niger Delta people. Shortly before his cxit
fram office, Obasanjo unveiled what he called the ‘MNew
Marshall Plan” for the people of the Niger Delta ™ According
o the then Nigeria ational Petroleum Corporation (MNP
Girpup Manuging Director, Mr. Funso Kupoklokun, the cost of
developing the Della region will run i the reeion of N2
rillion.  Speakmg at the inauguration of the Consolidated
Council on Social and Feonomic Development of the Coaster
States of the Niger Della in Abuja, President Ohasanjo stressed
collaboration between Niger Delta Development Commission
(NNDC) and the varous state governments in order to reahise
these dreams. He stated that ihe Marshal Plan would involve
massive job crealion for the people of the coastal region
especially in the Nigerian armed forces and the police. Road
building and rural electmilication were hol left out, schools are
carmarked for upgrading fo universities  and the National (il
Spill Detection and Response Agency 10 eliminale water
pollution,  These and other promuses constitute what the
government lermed the 9 - point development agenda of the
(pastal Region.

The two maost relevant questions the people of the Niger
Delta should ask are 1. Are these and other promises of the
federal governmen! providing the needed changes in the Delta
region? 2. Are these measares good encugh to breach the
imbalance in (he gySICI, properly address the core issucs of trae
political marginalisation, [ederalism, TESOUICT allocation and

185, Report by Charles Ozoemen:, puhlished in Migertan Wanguard
|54, Petroleum Trmning [nstiute (PTT), Lifarun, Warfi to he upgraded to a degres
awarding ipshnhn
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resource control? Denial of the minority rights of the people of
the Miger Delta constitute abuse of their human tights and neads
le be addressed property, )

The TUnited Nations Charter gave birth 1o the modem
inlemational  human  rights law, whercin  the  Universal
Declaration of Human Rights (*UDHR} which is not legally
binding was structured from'™. Though not legally binding,
some argue that subsequent state practice has transformed it into
a document considered by many o be 4 statement of customary
international law''  The Universal Declaration of Human
Rights provides that the respomsibility to prevent human righy
violation is that of the nation slates However, a stale can he
held accountable for human rights violations commitied by
private actors il it fails in its duty to propetly investipate or
bring them to justice.

The Nigerian system should be made to ENCOUrage proper
monitoring of the activitics of the ail companies. Nigetis is a
signatory to the International Convention on Civil and Political
Rights (‘ICCPR}'* and the International Convention on
Feonomic, Social and Cultaral Rights (‘ICESCR)'™. The
ICCPR guarantees the profection of civil rights and the TCESCR
guarantees the right to health and an adequate standard of living
including lvod and housing. The Nigerian government owes a
duty to ensurc thal the hasic elemenls of these covenants are
respecied and not contravening the covenants to which it 1% A
party,

190, Umversal Declaration of Hurman Eights, €, A Ros, 2174, TLN, GAOR. 34
2285, 15t Plon: Meeting LN Doe. ASR10 (Do, 1Z, [945)

L2 Prudence L. Taylor, *From nvironmentsl 4o Ecological Humun Right: A
Rew Dypamic i [otzenational Law'? 10 GEG. IVTE ENFL REY. i, 350
{19y

192, International Convention oa Civil and Palitical Rights, G A Reg 22004
(XX, art 6010, TN, GAOR Bupp. (Mo, L6y ot 32

193, Internutiona? Convention on Economic, Social and Culturl Bighis, A, Bes
ITMA KAL) UK, GAOR Supp. (Ko, [61at 49, 1 N, Doc. AG3LE | Ry
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The Nigerian system should not be dizsunded by the greater
power of the transnational corporations; they must be made to
hear the responsibility for the human nights they have impacted
albeit  attributing  international  human  rights directly  to
carporations are issucs which romain unresalved, ™

There is an overriding responsibility by the Nigenan
government 1o its citizens, The cilizens of Nigeria must be scen
a5 Inie cifizens and nol as subjects, The Nigerian social contract
must be redefined. A wue [ederalism must be addressed 1o
make democracy meaninglul o common Migerians.  The
political, civic and social rights of the people must be clearly
documented and made enlorgeable. Community involvement
right [rom the wrassroots would empower the people and
encourage them o participate in public allairs and indeed
mallers  thal affect their covirenment and  sustainzble
developmenl.

The youths must be mobilised right from the *wards’,
political parties, clans. local government und at state level.
There should be a clear structure of information pathway and
cngagement process, a real political and shared responsibility,
Each Local government area in the oil prodocing podnmunity
should have a separale department which Jeals with citizenship
rights with reference 10 the impact of vil exploration on their
commmnity, The government should make it casy for ol
companics to establish an engagemenl process with the
commumities in which they operate. The community through
vouth arganisation in collaboration with the elders in each
community should he consulied on new projects and there
should be impact assessment joinlly conducted by the
community leaders, the government and the community. By 50
doing, the intra and mter-communily violence associated with

94, Jobn Geruld Tupgmie, ‘Husincss ond Human Rights: The Bvolving
[otarmational Agenda’, Areriean Suciely of Tapernaemeg) L, Oetaber 2007,
Wil 191, Kumber 4
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vil exploration can be reduced to barest minimum, There must
be legally recognisable mediation process 0 address the
contlicts between the oil companies and the Niger Della
cormmunities. The people must be well informed of their rights
and expectations.

The activities of pgovernmental organisations must be
encourdged and respected in the MNigerian polity.  In modern
Nigeria, there should be a place for community groups at home
and in [haspora, student bodies, youth orgamisations, women
groups and church leaders to mention but a (ew, to be actively
mvalve in the discussion and consultations on 1ssucs that affects
their rights as citizens. These civil society organisations should
be mvolve in the engagscment with all stakeholders in
monitoring  the activities of oil companies regarding oil-
gencrated environmental degradation and concomilant human
rights abuses.

The department of information in the state in collaboration
with the oil eompanies shoutd hold annual lectures in order to
dhiscuss freely all relevant issucs i the perrolenm indusiry as it
allects the people’s environmen! snd ways of life. This would
provide a foruom for the government. the companies and the
commumly 1o engage in meamnelul dialogue resarding
promises, risk assessments and their relationship.

All levels of government must gel closer to the Citizens,
Peaple should be able to work into the Logul Government area
and consult with the lecal Counsellors, meet with their House of
Asscmbly member or able to meet with senators at the
constituency’senatonal offices.

The uze of [orce by the security officials against the people
must be addressed. The police must be orientated aboul their
approach to the civil socicly either in terms ol breaking up
conllict or dealing with protest. The wvarious levels of
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government must live up 1o the expectation ol protecting life
and property through due process.

The oil companies must be made to publish their
development plans For the community which they operale and
provide avenues for public comments on their operations.

The federal government. the State government und the
Local eovernments must  show  grealer commilment 10
developing the non-oil sector  particularly by profmating
manufacturing and agriculural development. The pronwths of
these non-oil sectors will create low-skilled workl[oree and boust
rural income.

I'he direct impact of vil exploration in the region has been
felt by everyone living in the arca. Some of these issues include
ecologicul degradation, ervirommental  pollution, associated
human rights abuses, high milation and loss of livelihood, [t
could onlv be fair il these groups of people are appropriately
compensaled.

We argue that these ssues constitute human rights issues as
entrenched in the Universal Declaration of the Human Rights
(UDHR). the Inlernational © onvention on Civil and Political
Rights (ICCPR) and the International Convention on Feonomic,
Social and Cultural Rights (ICESCR) and the Aftican Charter
on Human and peoples” Rights.

Internativnal Human Rights law does not address explicil
right to a healthy environment; while this arca of law is sill
heing developed, environmental injustice of the Niger Delta
region ¢an bhe addressed using 1he fundamental human rights
such as the right lu life, the right to health, and the right to
adequate standard of living,

Lastly, the proposal for healthy comimunity cngagement
with the governmen! and oil companies and through recognised
community groups and non-governnimial arganisations would
bring ahout cilective menitoring of the activilies of these
companies und good relationship.  Provision of formation Lo
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the public m environmental issues and oil exploration would not
onfy give the people awareness of what is happening to their
environment but also to help them make informed choices.




PRISON CONDITIONS AND THE RIGHTS OF INMATE:
AN APPRAISAL

BY
DR. JOEL BARDE®

ABSTRACT
The condition of Nigerian Prisons {5 in deplovable stare. The main
purpese of establishing the prisons institution 15 to rehabilitate and
rfﬁ_r_r-.r,-r Hhore wha have volated the Lows ﬂ_,l' thetr saciely, Honwever,
in Migeria, the living condition of the inmates i horrible as they are
often subjected to inhumun and degrading [rearmenis, it total
viclation af the human rights provisions enshrined in the (999
conslitution, the prisons Act, the prisons regulativn ahd relevam
aternational conventions’. The prisons have become howses af
horror where inmates die afien as a rvesult of inadeguate jﬂtln‘e!res' :
Althongic not afforded all the privileges of a free citizen, a ,un.s-:--ri'er i%
assured covrtain .la..:.lzu:-.:.:.:a pights -.ur.rz as right to :F.:g.-m_p right o
medical meatment’, right to :F{a-ua' right to remission af semtence’
elegrera. Against 1}1 i back drop, the work recommended inter-alic,
trial within regsonable fime so thar detainees showld ot stay in
crstocdy infinitely, the provision af edeguuat E’ Siunding to improve the
fivime condition af prisogers ard (aking of F measures (o ensure thal
prisaners are kept in sanitary and humane conditions,
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INTRODUCTION

Imprisonment s considercd as the most appropriste means of
mflicting pain on individuals who are accused and convicted of
violating the crimnal law of the state’, The nmssion of the
Nigerian prisons service is 1o keep in custody all those Tegally
interned and detainees awaiting trial, They are segregaled Irom
the outside workd, kept under constant scrutiny amid surveillance,
and forced to obey a strict code of official rules to avesd Fagime
formal sanctions, thev must conform to institotional dress,”
These mdividuals, are known as prisoners or inmates and are
kept in custody. The more senous the offence. the longer the
prison ferm imposed, The prison comtmumity with its distinet
culture and way of lile epitommizes o complete design capable of
changing the attitudes of individual members for good or bad
depending on the individual imemate,

Deducing from the constitutional [unetion of the prison. the
main aim of establishing the institation in all parts ol the globe,
MNigeria inclusive, 5 1o provide a rebalilitation and correeionsl
facility for those who are found wanting of the laws of their
socicty.” However, Emeka observed, and righily in our opinion,
that the extent to which this maxim s e in fractice e Been 3
subject of controversy because imstances sheurd whers prisous
have become a tramimg greand for erimimale imstend  of
rehabilitation home n Nigeria. The prisens system bas ool been
able to hive up to its cxpocted role im Nigeria as the conditians
of the prisons remained harsh and life threatening. Basic

“Migeruy Crindngl Justizesystenn wirerly failing Migeria Maporicy of Inmates
il e ected of ang v prasdE” fess veew, e e
Yoy Joel Borde = o8 Lectuper i the Faeulty of Law, Deparment of
[neesrational Eaw sl Jurtspeadinse, Lmsesary of Jos, Pl Stie

a0 Sepmn LE oamd Smgel. TR 1L Terrosbeesmon moe O iarimad Basifer, Wows York:
Wost Peblishing o

4 b, ELE “Chellenges ond Refarms in the RNigetiay Prisons Syatem'™.
Seetrenend o Boaciod Sefeopee 277201 350 00F (R E DR
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facilities arc absent in most prisons across Nigeria'®, There is
also the problem of over-crowding' and it is fast becoming an
embarrassment and a national scandal,

By their very namure, prisons are created with the objectives
of curtailing the freedom of movement and certain ather rights
ol individuals that are sent thereby the Courts of the land.'? This
certainly does not mean that a person in detention legally
forleits all his rights merelv because of his status as a PIISONCT.
It should bz borme in mind that prisoners and indeed awaiting
trial inmates are human beings who may have lost their libertics
by comming into conflict with the law, and although they have
lost their liberties and other rights by being in custody, there arc
some very basic inalienable rights they must enjoy even in
custody as these rights are guarameed in law.

This work examines in some detail the current situation and
conditions of the Nigerian prison system and the rights of
mnates. Essentially, the work discussed the historieal cvolution
ol Nigeria prisons, purpose of imprisonment, the deplorable
conditions of the prisons, and considered in greater detail the
vanous rights available o prisoners, The writer observed thai
prisoncrs have not been enjoying the rights provided for them
by law.

Ih Ak A Fae O

I Overcrowding in Nigenn Prisoms ocours where 1he oumbes o prisoes
#xcoeds prison copacity to an extent inmates conmor be Bised i hammimes,
Tcaliby and paealohogice ] monner: 'rAson overpepslabion in Migena is Loked
lthe steady tse inthe figere of mmates. By July 1990, the average monlhly
inmate population was 34,000 while the el PrEsen CApatily was only
S1,000, erufting inoan svencrowding figure of 742 pegsa. As ot Movember
2014, the total prisons poputation in Nigeria staeds a1 56,785 inmntes with
AETM of them awaiting tral. For prisons meant for 25000 inmates, See
Evalutign of Imprisorment tn Migena. marfiRsihrereblormrar com

12 Ajomo, MA amd Okagbue, | Mwgan Riwhin angd whe  Adewmsiraiion orf
Crintinal Jusive e Nigeria, Lagos: Migern Institute of Advanced Lepal
Stidies 1921 P, 175,
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DEFINITION OF TERMS

At the outser, a clear understanding of some basic terms
pertaining to the subject matter of our discussion 15 desirable.
Prison: Prison according 1o Mc Corkle and Kom' is 4 physical
structure in a geographical location where a number of people
live under highly specialized conditions, utilized the resources
and adjust to the alternatives presented to them by a unigue kind
of secial environment that is different from the larser society in
50 many ways. In the same way the Black's Law Dictionary
defines “prison™ as

A public building or other place for the confinement of

persons, whether as punishment imposed by the law or
olherwase in the course ol the administration of _:usl_i:.:n;:_"'
The defimtions above do not distinguish prison lrom jail, and
this is bome out of the fact that most peaple do not realize that
there s & difference between jail and prison and use the words
imerchangeably.

In our opimmion, a prison 15 a place where people are
conlined for a periad of time such as months and vears as a
punishient for crimes they may have committed and having
been convicled by a court of competent jurisdiction, The
cominitment is physical but seme ather privileges that arc
available in the vutside world are removed [rom that society lor
additional pumishment and safety reasans,” Those in prisons are
kept under constant surveillance.

Jail on the other hamd 15 a place of detention, a place where
a person suspected of a crime 13 detamed.™ The most notable

150 MeCorkle, 1 & Bom B 11953 “Resocializstion within Walls™ The daaaoi
of Ameriodn Acodesy of Polivea Science, 293 05 85-98 quired e Ohbaobi,
EE. "I.-.h:'l.u.j.nr:h asel Refiorms m the “_‘h.i::;-::;'im Prigons System™, S S,
A0 PO A ),

12 Gansée B.A. Bk Law thctonsry LSAL S Paul Mo West Pubtishing Cn
g

5 "Whatis a prasen? ChinaSwiereask com accessed 20thS 1073013

A hail Vs Prison”™ pige e diffiencom Accessed 2101002013,



| F3cd Simertoor Matiaa! Mliestan Bighes Comarisnon Joarmae!

difference is that prison inmates have been mreed and comvicted
of crimes, while those in jaill may be awarting trial especially
those charged with capital offences and those who failed to
meet up with their bail conditions. Therefore, those whose trials
are in progress and those whose mials have been decided should
not erdinaniy colabit in the same facilities. In Nigeria, the same
cormectional Lacilities are used both as jaitls and prisons i the
country. Thers 3 no calegonezalion. as those undergomg mal
convicts and those already condemmed to death arc treated
equally."’

Prisomer: A prisoner 15 a person who is deprived of liberty
against his or her will. This can be by confinement, captivity, or
by forcible restraint. ¥ The World English Dctionary defines a
prisoner o5 Ca person deprived of hiberty and kept in prison o
some other form of custody as a pamshment for a crime; while
awatling lrial, or for some other reasons.” Similarly section 19
ol the Prsons Act delimes o prisoncr to mean any person
law lully committed o cuslu}d}-.m

The above three delmitions althowgh elaborate de not
repiresent he Irue meammye ol g “prsoner” as they failed to
differentiate between a conviel and an awaiting trial person or a
detainee. It is inferred from the delinitions (hat il someone is
lawfully commitied to prison costody whether as @ convicl or
detainee then he or she 3 a prisoner, Although, a person whose
judicial fate has been decided and whose trial 15 in progress are
kept m the same facilities i Nigena, there s the need to
differeniiate between the two (that 15 a prisoner and detainee).

In our opinion, a prisoncr 15 amyone who is deprived of
personal hberty agmnst s or her will folleswing convietion of a

I “Photee o Hew Nagerian Prisonsr: Slesp and Enjoy their 1ife — polities 153 -
Mairaland” Sk Seweenairadand o, Aceessed 245902003

LR “Prisemer™ S S thefreedic oy com. docessed 203053

LY, “Prisone” AnpoAdierionees reiitrdnce, oom, Avessod 220002000

M Prisuns: Avt Cap, P29 Laws of the Federation of Nigeria 2004, ¥al. 13,
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crime. A detaince on the other hand is an ndi vidual who s kept
in jail even though he or she has not yel been convicled of
crime.2! A majority of deainees are individuals who are unable
e mect up with the conditions of their hail and therclore canniol
be releused from jail pending a trial on the eriminal charges.

Right: The Oshorn’s concise Law Dictionary defines nght as:
Am interest recognized and protected by the law. respect for
which is a dutv, and disregard of which 1s a wromg. A capacity
residing in ene man of comrolling, with the assent and
assistance ol the state, the actions of athers,

it can therefore be inlerred from the sbove definition that
cach lemal riwht that an individual possess relates to A
cormespondmg legal duty imposed on another. For Instance.
when a person owns 2 home and praperty. he has the right fo
possess and enjoy it free [rom the mterlerence of others, wh
are under a corresponding duty not to interfere with the owner's
rights by trespassing on the properly or breaking inly the home.
Tt fullows therefore that rights beslow on a prisener must be
respected by all, the violation of which could attract legal
Sanction.

HISTORICAL DEVELOPMENT OF PRISON IN
NIGERIA

It is a fucl that the establishment of prisons ante dates the advent
of colonialism in Nigeria. For instance, differenl communities
had their own legitimate methods of dealing with deviant
memibers of their societies™. It is on record thal prisons were

1. “Prisonecs” Rights” weaw, Dicticmearyboss com, Aecessod 220002013

277 [ird [ Osborn’s Concise Law Distfenary, fih edition London: Swezt and
Bluzweell, 1083 T 2593,

23, Orakwe, LW “The oogin of Prizons i Migeria”  powun pioadA s SoU g
Acpesepd 22wd Repbensher, 2003
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diflerence is that prison inmates have been tried and convicled
of cimes, while those in il may be awaitime trial especially
thosi 'L-]'I.EI"’L"I. with capital ollences and those whe failed 1o
meel up with their bail conditions. Therefore, those whose trials
are in progress and these whose irnals have been decided should
not ordinanly eobabil in the same facilities. In Nigera, the same
correctional facilities are used both as jzils and prisons in the
country. There 18 no valegerization, as those undergoing trial,
convicts and those already condemned to death are |reated
egually.

Prisomer: A prisoner 15 a person who is deprived of liberty
against his or her mtl This can be by confinement. captivity, or
h],f lorcible restrainl. ¥ The Warld Enwllah Phetionary defines a
prisoner as “a person deprived of lberty and kept in prisan or
some other form ol custody as a [,mml_-hmem lor a crime, while
awaiting trial. or for seme other reasons.'” Similarly section 19
of the Prisons Act defines 1 PRISONCT By MSAN HNY person
lawfully commirted 1o custody

Ihe above theee definitions although elaborate do ot
represent (he true meaning of a “prisuncr” as they: [atled to
differentiale between a conviet and an awaitin z trial person or a
detamee. |1 15 mferred from the definitions that if someone is
lawfully committed to prison custody whether as a conviet or
dulwinee then he or she is a prisoner. Although, a person whose
judicial fate has been decided and whose irml is in Progress are
kept in the same [acilities in Nigeria, there is the need (o
differentiate between the twa (thal is & prisoner amd detaines),

In our opinion, & prisoner is anyone who is deprived of
persomal liberty against his or het will following conviction ol a

PF. *Thides of How Mogerian Priseners Sleep und Enjos thesr 1 polities (5}
Mairatand " Aspcuen saireloed com, Aecessnl 1492013

TE: "Prisomer™ frepcSavashalaedionosar com Aepessed 20 SaTEE T

M. “Prisonet”™ hige Sdictionary relevance cont. dversed 221023013

2 Prizoay Aot Cap. P29 Laws of the Fedemation of Migeri 2004 Vel 13
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enme. A detainee on the other hand is an indevidual who is kept
m }:31] £ though he or sha has not wet been convicted of a
erime.”' A majority of detainees are individuals who are unable
to meel up with the conditions of their bail and therefore cannod
be released (rom jail pending & trial on the criminal charges.

Right: The Osborn’s concise Law Dictionary defines right as:
An interest recogmized and protecled by the law, respect for
which 15 a dutv, and disregard ol which 15 2 wrong. A capacity
residing i one man of contralling, v.uh the assent and
assistance of the state, the actions of others,”

It can therefore be inferred from the above delinition that
cach legal nght that an individual possess eelates 1w oa
corresponding legal duty mmposed on another. For imstance,
when a person owns g home and property, he has the right 10
possess and enjov 11 lree from the interference of others, whao
are under a corresponding duly not to interfere with the owner’s
rights by irespassing on the property or breaking into the home,
It follows therefore that rights bestow on a prisoner must be
respected by all, the violation of which could atract legal
sancrion.

HISTORICAL  DEVELOPMENT OF PRISON IN
NIGERIA

It 15 3 fact that the establishment of prisons ante dates the advent
of colonmialism m Nigena. For instance, different commuonitics
had ther vwn legitimate methods of dealing with devian
members of their societies™, It is on record that prisons were

21 "Primencrs” Tigles™ waw Dictinrarahose eom . Aeepsved T30

220 bad, B Ukborn's Caneise Lav Diceionary. 7rth edition London: Swcer and
Dlaxavell, [9EI P 203,

23, Orzkwe, |W “The grigin of Prisons in Migeria™ b g g
Aveetzed Z2nd Sepdeenctuar, 200 3,
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built in Benin by Oba Ewedo in the 137 century.™ There is also
the evidence that some pre-colonial societies as the Tiv, the
Yorubas, the Edo and the Fulam had places of confinements of
those who committed certain offences tabooed or forbidden by
custom until certam fines or compensations were paid.™
[mprisenment m its modemn form was introduced by ¢olonial
power when the British Government assumed responsibility lor
the administration of Lagos in 1861, Consequently, the {irsi
English type prison in the couniry was established in 1872 at the
Broad Street, Lagos designed to accommadate 300 prisoners.”™
The svstem was modeled along that of the British. As Bntish
administration cxpanded, so also more prisons were built as a
necessary complement. By 1901, prisons were huilt in Calabar,
Degema, Chntsha, Benin {?ity,_Sapelei" and alse i [dah, the
headquarters of loala Kingdom.™ All of them were prototype of
the one in Broad Street, Lagos.

In 1914, Lord Lugard succeeded m amalpamating the
Morthern and Southern protectorates into present day Nigena.
Following the amalgamation, the prison ordinance of 1916, and
prison Repulations of 1917 were promulgated as a positive step

24, Obaseki. A0 (1% Cowses of Congession o Frisons aea .|"."rl_!ﬂ-r.l'.ﬁ|.|.'r for
Seefuséne. Lagos: M. 1. Publications, P. 289

250 Mver, B 7 The [Higtory of the Prson Syvslem m HiHIH'iﬂ" m Fhas 1.0 I::-‘:lﬂl Thes
Mperiae Peisens Satem Legos 1048 University of Lagos P. 1 see also Ejigu,
M, AL Hivhoe: '.ll'l.|'|-|"" Wisreriinn Mriven Servier An Bneder Aoenni .-".bu_ia BRI |
Garkida Press Tyd P L

26, Obsepm, AL Migeriz Prisons amd the Dispensatton of  Justice An
Tnrernasosat Jowrmal of Az and Homanities 2007 Val, (53, Avgest 308 233
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2% Ani. 5 (2012) “Behold Migera's Oldest Prison”™ hsp:dmmmmusaniioe com
Accessed 2R IW200L Oie of the okdest Prison i Wigeria, s maced to the
Atah of Ignln, located im ancient ldnh, the headquarers of Imla Kingdom m
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[avestization revenlsd that o wsed e be o detenbon centre sihuated within the
Allh’s place where dissidents and deviants were kopt o do menial jobe for 8
period before then remaieed ther Feedom
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aimed ul establishing the needed unilorm standard of prison
administration”

Nigena ran a dual prison system for over 30 vears until the
consolidation of Federal and local Prisons in 1968™" and the
prisons Decree No. g of 1572 was pmmu[gﬂled.” The
unification of the Prison system was justificd on the pround that
political parties in control of government, used the native police
and the Native Auwthority prison 1o repress opposition partes
and gencrally curtail the liberty and freedom ol the cilizenry.
Another teason that led o the unification was that the prisons
were overcrowded and  dirty, while nnderfeeding of the
prisoners was the order of the day, leading to instances of
rioting and or of breakdown of law and order m the carly
sixties.”

Tt must be stated that the merger has not done away wilh the
problems identified above particularly the second leg of the
problems. Today, more than ever belore, the prisons have been
seriously over populated, the problems of underfeeding and of
poor sanitary conditions are sadly ever prosent. Thercfore the
unification has not achieved the desired aim.

The Nigerian prison service was a department under the
Ministry of Internal Affairs with headquarters in Lagos. It was
headed by a director responsible [or the administration of neatly
400 facilities including regular prisons, special penal institubions
and lock ups. Prison facilities, however, came under federal
control in 1975 with cach state having its headquarlers under the

2 (hnovibo, K. et al (2010} “presons ard comrectivnal Imstinations in Nigera”
NOLN COURSE material €55 §74.P 2

30 Mwczeh, B Nigenan prison’s Ksing Popelation

1) Ushegbe MO “Prison Inmates Roformiicn Rehabilitmon: The lawyers
Perspertve heings « paper presented ot sound tahle organization by Center of
Excellence for licernoy education on 15th October 2001 ot the He-Ciy Hall,
The-Efe Chaun State.
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supervision of assistant directors of prisons, The prisons,
depending  on  size and type was  headed by chicf
superintendents, superiniendents or assistan superinicndents. ™
Today the prison is the thied arm of the criminal Justice system
afier the police and courts and is under the supervision amd
conlrol of the Ministry of Interior headed by the Controller
Gieneral of Prisons. ™

PURPOSE OF IMPRISONMENT

Imprisonment serves several purposes, including the protection
ol society, retribution, deterrence, reformarion and rehabilitation
of the convicted prisoners, The prisen also plays the following
rales.

* Keep vonvicted offenders for safp custoy,

Keep awaiting irial inmates in custody, and 1o produce them
in Courts as and when due,

ldentify the causes of their anti-socisl] behaviour,

Set in motion inechanisms for their treatment and fraining
tor evenlual reintegration into society as normal law
abiding citizens on discharge.™

e

Inferring from the above, reformation and rehabilitation are the
main aims of establishing the prisen instittion in all parts of the
world including Nigeria for those who have violaled the rules
and regulations of their society.

It is pertinent to briefly discuss rehabilitation and reformation A
the two summarize the functions of the Ni BETIAN Prisons

34 Fhig

35 "Prisan Seevice  Information'Ministry of Tnterjor etfprSAnterine o ng,
Accessed 251002011,

36 Clusegim Up ot ar 13,

3T Adetulz G.AC et 8l “The prisom subsyatem culture: Tie Artitading] Efects on
Operatives. Conviets and the Free Society™ ff Phevoolngia 1801 232 257
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Rehabilitation: This has to do with cncouraging the prisoner to
abstain from criminal behaviour by providing him with social.
education or vocational activities to such an exlent as o enable
him confirmn ta the social pattern of life outside the pnriaa_m:;.“=
This is in line with the United MNation Rule 58 on the purpose
ane justification ol imprisonment. Rule 77(1) deals with the
education of all prisoners and Fule 77(Z) recommends that the
cducation of inmutes should be mmtegrated with the educational
system lo the extend that (his s possible in order to allow them
continue their education without difficulty after release.

It is unlortunate, that Nigerian prison lacks the hasic
facilities and necessary qualified man-power 1o train  and
educate prison inmates.”” They are thereforc [ar from being
ipaited  towards tehabilitation owing @ lack of sufficient
funding which is # major obstacle to the realization of this
laudable chjectives. The prisons sysiem in Nigenia is grossly
neglected and under-funded by the Federal Government.” The
necessary  facilities and  logistics required for effective
rehahilitalion arc nod pl'u:ux-'j-:leri."' Omly a negligible few of the
inmates live a normal live on discharge, particularly those who
spent longer pened in the prson Cher factor such ws
stigmatization could be responsible for this problem.

Reformation: this is eflected by inculeating in the minds ol the
prisoners a scnse of rosponsibility and service to the COTMUNILY
as well as brng a measure of neerest, stability and discipline
o their lives and by further inculeating habits of industry,
self-respeet, and sell-control through manual labour, games and

1% Ladan Op. Sirat 134

30 “Feolotion of imprisonment o Migeda” Mavias lidran Blagspod el
Aeoessad 30h Ogober, 2070

& Aduba, I “pvererowdimg in Kigeni Prisons; & eritical Appraisal * Jouemed
af Criminal Justice Fol. 21 tsewe 2 (1992) PP JES-101 See alss Avuk, 4 Lo
T,

41 Daniel, L2t al. Op, Citat d.
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mental education® The prison also has the responsibility of
training inmates in trade that will make them useful io
themselves and the sucicty at large.

It can_therefore be inferred from the ahove, that the

philosophy and practice of correctional institutions is 1o meteout
less punishment on criminals and improve their souls, However,
a situation where prisoners in Nigeria are exposed o inhuman
conditions, with many ol them wasting away without trials, the
stated objectives cannot be realized and it is also an allront on
human dignity. Therefore, we believe (hat when the trie essence
of the prison is abused or neglected, it loses its objective of
relorming crmant cilizens and sanitizing the polily. Today, we
aty faced with a situation where peaple convicted and jatled lor
simple oflences come out hardened, ready and willing 1o
comumit more heinous crimes against fellow citizens,
Poor maintenance is the bane of Nigeria prisons and this is
largely due to poor funding as stated above, Since the PIison is @
place of reformation and not a hell of eternal darnnation, we
apine that the prison should be made o be truly relommatory by
ensurng that the prisons are adeguately funded.

THE DEPLORABLE CONDITIONS OF THE PRISOINS

The word prison is not a very pleasant tetm to conceive, Tt is
even less pleasant to ulter as it is the very antithesis of the
concepl of freedom.™ Although a prison is not expected to be
exactly a bed ol roses uy the inmates are there for penal
puiposes. but neither is it alse supposed to be g bed of thoms
and thistles meant (o snuff lile out of the occupunts. The plight
of those in prison must therefore give cause for concern to all

A2 Uchegbae Op, C gt 7.

43 "ANPP Decrics  Conditicdn of  Prisun Inmales Migurma™,
Rt Hamngranline.com. Aceessed 151020 3

24 Dsinbajo. ¥ ind Awa 1K {catses ot Congesteon in prisons and proposals Tor
solution” in Lew Development ard Administration i NMimeria Thadan: In tze.
Prioters Lid, 19400, P, 20,
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because ol the horrible living condition in the prison. It
dehumanizes the inmates that pass through it and destroy their
health, 1t hus been enormously characierized by some problems
such as; lack of facililies,™ unimaginable rate of congestion,™
neglect of welfare of inmates.”™ Worse still, our prisons have
over the years become houses of horror where inmates die datly
due to poor health eare, starvation, poor sanitary conditions and
outbreak of epidemics.™ These have heen the reasons for (he
mudequacies ol the svstem us a corrective instination, The
conditions in the prisons as enumerated above oflen leave the
[prisoners m a mentally brutalized manner with broken boady and
spirit, which destroys the individuals. We shall briclly discuss
some ¢l the problems mentioned above,

Muost prisons in Nigeria have litthe or no toilet facilitics, and
cells lack water. A visil by a Nigerian researcher far Ammnesty
International to ten prisons in the stales of Enugu, kKano, Lagos
and in the Federal Capital Territory an the end of Julv 2007 and
recently revealed that 200 inmates had only two tilets, often
overflowing by the end ol each day therchy exposes the inmates
lo health hazurds™

In some prisons where toilet faciliies are nanexistent,
buckets ar olher containers are often placed in one corner of an
overcrowded cell, where inmates go to do in the public glare
andd to the hearing of all present for an aciivitics usually done in
private.” According to Ajomo, inmates do not take their bath
regularly and when they do, they do it with water that appears

4% "Mobamied, A, Niperia Prisuns bolds over 36,000 Inmates, over 30,000
Aovcaiing reanl™ w s rERRTReN s oo, Aoceszed 250 heiokar 200

e TEvelution of Imprisomment m ™ imepo” fhid
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4% “Pemal Reform Digest™  wewpenalvform.org,  Aug. 2007 Accessed
27102013,

H Ajore, MA Huwan fighes ged e Adminizration o Crfmuna! issice o
Migetie. Lapes: BIALS 1991 P 201 Sce alsu Migerin: Priumer:' Hiphis
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not very clean. and that in 4 lurge number of cases withoul soap.
We observed during our visit on prisons decongesiion some
times in October, 2001 at Jos prisons in Plareau Stae that
inmates particularly those swaiting trial, were often filthy snd
stinking and their presence produced no evidence of regular
bathing.

The saniary situarion s frighteningly demeaning  and
exposes the inmates to health hazards. The standard minimum
Rules require that sanitary installalions be “adequate to enable
every prisoner fo comply with the needs of nature when
necessary and i a clean and decent mamner™” Conditions in
almost all prisons in Nigeria fall far short of those standards,
Diseases arc widespread in our prisons. Crime Guard visited
three  prisuns in Kikin arca of Lagos comprising the
maximum, mediom and female security prisons in March 2013
and noted that the commen ailment among inmates is malaria,
high blood pressure, mberculosis, fever, cholera, skin infections
such as scabics and fungal infections.”™ ln Abakaliki (Ebonyi
Slate). the prison clinic attends to aboul 60 inmates daily for
chelera and malaria. When serious illness OCCUrs, requiring
specialized treabment that a prisoncr's relatives are not able 1o
afford, the prisoner is likely to dic.™ Even more disturhing is the
fact that hundreds of these prisoners in Nigetia have never been
proven guilty ol any crime.

Many Migerian prisons have s small clinie, and most of the
bigger prisons have a hospital.™ Most of these clinics and
hospital do not have mosquito rets (o proteet the il prisomer
from malarin, Inmates sulfering from TB, are, where pussible
quarantined in special vells, but these facilities are absent in

31 SME, Fules 12-714

2. Niygeran Prigiim: [inisates Cipen LN Travails,"”
e e vangrgrainge conr. 22nd Mareh, 2003, Avcessed 28710/
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smaller pl'isnns.""‘ Most of the ill inmates we interviewed durmg
our prison’s visit alse suffered from mental iliness, diabetes,
asthma or live, Some have HIV/AIDS. As a result of the
appalling sanitary conditions 1n the cells, it is very casy for
inmates to inlect each other. Many of the clinivs n the prisons
lack medicines and in many instances, prisons inmates have to
provide for their own medicines. Health persorinel are also in
short supply,

There have also been complaints on the feeding conditions
in the pi‘iﬂﬁliﬂ.:ﬁﬂpall frum the peor quality of the lood 1t s also
inadequate in ferms ol quantily, Portions are small and the
quality of the foed is, according to an inmate in one ol the
prisens visited by Amnesty International, of a wvory poor
standard, T is nat good for the health, Tven the rice is nol good
_it's stone rice” The fond we eat is not the food thal a human
heing will ear’? Even a dog cannot cat the food™
Also narrating her expericnee, Joy James (20 years old} at the
Kirikiri Female prison said the food they are served with “is
most times inedible, with no extra nutrition from things like
fruits and fegct:shle.c.."’ﬁ Accordingly, some inmates ask their
familics to bring n food.

Prison overcrowding has also been identitied as one of the main
problems of the prison system. The greatest contribution to the
problem of evercrowding 15 the remand  population. The
circumstances under which the Nigerian government locks up
il inmatcs are appalling. Many inmates are left for years
awaiting trial in filthy overcrowded cells with children and adull
often held together. Some prisoncrs are called forgotien inmates
as they never go lo courl and nobudy knows how longer their

55 Mg

56 Jhid
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seteminom will last, simply because their case liles are lost or
sseguaie lransporlation and or the inability io bribe the prison
officers.  Narrating her (ale of trouble, Joy James, 7 prison
mmate af the Kirikin Female Mison said that:

Somelimes when my case comes up in court, the Warden
ask for money 1o fuel the vehicle ang sinee T have no money,
there is nothing [ can do bul remain here {in prison) and pray.”
The number of awaiting inmates in ditlerent prisons across the
country is alarming, Amnesty Inlernational, Ahyis o their

¥ T =2 18 S | e
Prison system report of 267 February 2008%aid that the
Nigerian prisons are filled with people whose human rights are
systematically violated. The report noted (hat dpproximately 65
percent of the inmaies are awalting trial most of whom have
been awaiting for their trial for WP 0 Ien vears. Seme have even
femained in prison far up 1o I3years without gaing to court. ™!

As at March 2013, a total number of 32,754 persons are
reportedly in prison across Nigeria. Out of this nutber, aver
34000 are awaiting 1rial™” With the loreguing, it is observed
that the major factor militaling against efforts by the Nigerian
prisons to elficiently Larryoul their constitulional responsibility
is the issue of comgestion owing (o the nereasing number of
Awaiting Trial persons, Speaking al a summit on the refarm of
criminal justice admimisiration in 1he country, the comptroller
general of prisons (Olusola Ogundipe) notad that Contrary 1o
prisons calering for comvicts. they now use 90 percent of the
allacation to cater for people on remand ©° There is the absence
59, Jhid
G0 “Nigern: rsgn Sesienn Repor™ RS e e Cipeni G February,

20DE Acvessed 28000073
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of classification of prisoners as i young and old, pre-trial
detainees, first tune offenders and suspeets who committed
minor offences as they share the prison facilities with dangerous
criminuls or second time offenders, This 15 as a result.of over-
crowding and in the hid to  accommaodate  everybody.
Regrettably, this process lead to recidivism, indoctrination ol
miner ollenders: they come out more hardened, worse than they
wire helore being taken to the prison.

Conditions such as evercrowding, poor sanitation, shortage
of food and medicines (all short of UN. standards for the
treatment of prisoners,” In many Nigerian prisons, inmates
sleep on the fleor in [ilthy cells. During the researcher visit in
Kano, Kaduna and Jos prisons, in almost every cell, people
were sleeping on the floor. Many inmates do have a bed, but
don’t have a mattress. Also, at the time of the Amnesly
International visit, one cell at Kuje prison housed 219 men who
shared 50 5unk beds and just two toilels. lnmates slept on the
floor and underneath the beds.™ Another account has it thal
prisoners lay on their back with legs slightly apart while another
sleeps in between the legs with the head on the tummy or chest
ol the person he is slecping on, He 1oo has his legs apart Tor the
next person.”"This condition celainly affects the health of
inmates. [t may also lead 1o infechous skin discases of even an
outhreak of epidemic,

The leng detention of awaiting trial inmates continucs {o
penerate a spiral ol erisis for the prison system resulting often in
riots and jail break attempts. Thev are angry with the secicty for
incarcerating them for years for nothing, many wilh manor
offences are waiting for trial. Tt is indeed worrisome that several
awailing trial prisoners are held in prisons for long period of

bt Thomas, P, “Impoct Assessment of Justice Sector Reform im three Nigerian
R[eotes - 207 20

a5, Kuje Prison: Deorading Trestnent Despite Excmplary Facilities at ...

G Photas of Llow Migerian Prisoners Slesp ond Enjoy their Lite-Politc: (5)
Mairaland™ Jpodine peivatand com 9th Oet, 2013, Accessed 30712015
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vears, sometimes bevond the prison-terms, which the crimes
alleoed agaist them attract under the law.

The deliberate  physical, psychological mistreatment of
intnates by prison.oflicials 15 also s persistent and pervasive
issue of convern. These wbuses oceur in detention centers.™
Some inmales are locked up i cell for extended perieds of time
without allowing them oul.™ Some are shackled inside cell. In
some prisans, inmates are punished by doing rog jumps,® The
memary of forfure or ill-punishment has long lasting damaging
cffect on the prisoner. Tt can hinder the effective reintegration of
the prisoncr 1n the society. It was reported by Amnesty
Intemnational that at Kano central prison prisoners complained
aboul the harsh-treatment by the guards saying: “warders beat,
humniliate and abuse the inmates™, ™

The condilions o Nigenan prisons discussced so far run
contrary to what the prison experience is mueant o accomplish in
the Lives ol those who transit through them, Prsons are
essentially correctional and  relormatory; (they  are  not
mstitutions for the dehumanizalion of the incarcerated. The
condition of the MNigerian prisons 15 equally begging  lor
attention. It 15 disheartening that in Nigeria, prisons are death
traps. Inmates of our prisons are always subjected 10 inhuman
and degrading treatments, in violation ol the human rights
provisions enshrined in the nation™s constitution and in line with
relevant international conventions and agreements.

07 FRiog Misan Alnese" ctoppeiin ehwas Oegedecessed 2000 Chelodser, 20003

G UPrisen Abuse Logs” fveoadinan org com Acceszed 2 Chosaler, 2I0 T Gee
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PRISONERS RIGHTS

Although not afforded all the privileges of a [ree citizen, 2
prisoner is assured cerlain minimal rights. There are various
statutcs such as the prisan Act 2004, the prisons repulation” and
the Constitution of the Federal Republic of Nigeria, 1999 and
-arious precedents which have been laid down in landmark
cases which provide for the rights which prisoners are cntitled
ta. Thus, a prisoner, whether awaiting trial or conviet, does not
logally forfeits all his rights merely because of his or her status
as a prisoner. The Court of Appeal, per Justice Uwaila JOC.A
(as he then wus), in Peter Nemi V. dttorney-Ceneral af Lagnos
Sterte and ovs,” stated that prisoners still have their rights intact,
except those deprived them by law.” Even a condemned
prisoner awailing exceution still has his rights until properly
executed by the duc process of law,

The minimum rights prisoncrs are entitled 1o are, right lo
dignity, right to receive visitors, right 1o medical lreatment, right
to food. right to be tried within a reasonable tune, right to
worship, right to visitors, right not to be torturcd or subjected Lo
cruel, inhuman punishment, eteelera,” However, the problem
today les not in the availability of thesc rights bhut mm the
implemeniation of lhese rights, We shall consider some of the
rights in brief.

Right to Dignity: Since prisoners are human beings, they have
the right to life and dignity. Section 33 of the 1999 consitution
slates!-

Fvery person has a righl to life and no one shall be deprived
intentionally of his life, save in the exceution of the senlence of
a court in respect of a criminal offence for which he has heen

TL No 4% of 1955
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found gulty in Nigenia”, Scction 34 of the same constilition
pravides “Every individual is cntitled w respect for the dignity
of his person and acvordmgly (a) ne person shall be subjected 1o
tarture or inhuman or degrading lreatment.

The right to digmiy s the central theme of prisoners right, a
cardinal cnmp]lmem of the right w life. The right to dignity
abhors ichuman or degrading treatment.” Inmates have an
absolute rght to be free [rom any physical or corporal
pumshment. Beating 15 a clear wviolation ol the right not to be
torured or subjected to cruel, inhuman treatient or punishment.
Other physical punishment can also violale this prohibition.
Frolonged selitary confinement or reduced sensory stimulation
can amount o cruel, inhuman or degrading Ireatment or
punizhment,

Inspite of the constitulional provisions against torure or
inhuman treatment, lorture 15 s1ill 8 routine practice in prisons
geross NMigeria, A good example 15 the case of a voung man who
was severely beaten and torlured in the cell. to the extent that he
sustained injuries in his genitals that eventually made him
sexually impotent on release ['m1n1prjs-::-n.7" An insider accounl
in one of the prisons narrated thus.” “As T was lead to the cell, |
saw g warder repeatediy -|"tpp][if-f him {u:]ulamn:r:j in the face and
spurring verbal assaults at him.™ Il is undisputed that brotal
allacks m prisoners and detainees occurred froquently in the
prisons.” Prisoners should be treated with dignity because just
as the prison olficial has right to be protected, the prisoncrs also
have the right 1o be protected.

P “The Frisomers” Right to Dignity” e fime pinipevinedy.  Accessad
L2013

v 1 J'll.lu:.'l-

77 Ochozon, Cesriena & O s O acd

TR Famuywi, OuO., “Management of Torture”™, dwerencss Manual for
Prafessionals, Provovers Setobilingon aod Weltare Ao, PRAWA, 2000
P.E

Tao ibid
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Right te Visitors: The law has recognized the importance of
visitation rights, hecause such rights aid the prisoner’s eventual
transition back inlo the community by keeping the individual in
touch with society. They are also entitled to recerve and wiite
letters.™

However, there are linmtations regarding the free flow of
written correspondence of an mmate and to withhold or censor
the mails if he feels it is nccessary.” Often. inmates are oot
mformed that thetrr commuenication hus been wathheld or
censored, and they are thes demed 2ny opportunity 1o challenge
these actions,™

These resirctions generally include Liumiting the number of
people with whom nmates may correspond and the reason in
our view has to do with secarity, For instance, contraband must
be mtercepted, escape plans must be detected, and material that
may Incite the inmate population in some way must be
exclided. Prisons have alse used the geal of rehabilitation o
Justify certain restrictions on inmate cnrresxpﬁndenn:e.gf'

It iz our candid opinion that prison officials . cannot
unreasonably restrict or censor a prisoner’s incoming  and
outgoing mail except for the reasons stated above. They must
offer good reasons for such restriction sinee it 15 the prisoner’s
ngeht to communicate with the outside werld. Therefore, & vague
allegation that @ mail or matenal s hikely to stir up trouble 15
madequate to qustily broad censorship, In 1974, the Supreme
Courl of the United States in Procunier V. Martne™ ruled that
the California Depariment of corrections could nol censor the
direct personal  corresponclence ol prisoners unless such

BD Hection 42, Prizons Reaulotions, AP 29 LN Z004,

£l Section A4 S

B thig

81 Toedardi, TA. Crivelna! Jeinee Tth edition Mew York: Ceiford University
Prass o564,

B AISTLE 394, 945 OL 185D, A0 1. R 2nd 224,
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censorship was nccessary to further umporlan: interests of the
aovernment in security order, and rehabilitalion.

A procedure must therefore be established fo determine that

censorship, when appropriate, 15 neither arbireary nor unduly
burdensome.
Reparding prison wvisil, the wvisitor must first apply o the
cnmptmlll_r of prisons asking [or permission o visit the
prisoner.”” The comptroller ar his officers may deny any visitor
aceess 1o the prison, 1118 however our opinion that TesITICiens
on visitation must he reasonable and related only o secunily
needs and pood order. The 1ssue of the nght ol a pnsoner 1o
comimunicate and see visitors becomes more signifivant when
the proposed visitor is a legal practitioner whe wall represent
him in Court. The importance of a legal practioner in the
conduct of cnmnal trial o defermine 1he mpocence o
otherwise of the accused cannot be under estimated. This is
particularly when the prisoner is awaiting wial™ He is
presumed innocent until proved guilly, The position is that he s
an innocent person only been restricted belore one matter of his
euilt or innocent 15 being delermmed,

Prisoners do not have o might to engage in sexual relations or
conjugal visil wilh u visitor, Indeed, a1 present, a right to such
visil 13 nol acknowledzed under the Prisons Act or regulation.
This is deducible [rom the provision of section 42 of the prisons
regulation which requires all visits to be in the presence of a
prison officer. thereby making it difficult 1f not impossible for
the prisoner and his or her visttor to cngage in sexual
intarcourse. The consequence of the denial of a nghl W mnlimate
visits seems to he that prisoners cammot cijoy the human nght to
tound a family cither. The justifications for the restriction ol a
prisoner to engase m sexual relation and lo found a Gamily was
aptly stated by the European Court ol Human Baghls m the case

95 Retton Ah Prsca Begubaions Cap. PO 29 LN 2004
A Soction 45 thid
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of Dickson ¥V dhe United Kingdom." Thev offered three
principles as an explanation. First, losing the opportunity to
begel children is part and parcel of the deprivation ol liberty and
an ordmary consequence of nnprisonment, Secondly, public
confidence m the prison svsiem will be undermined il the
punitive and deterrent elemens ol a4 sentence were 1o be
circurmivented by allowing prisoners 1o conceive chiliren.
Thirdly, the nevilable absence of one parent, including that
parent’s financial and other support, for a long period has
adverse consequences [or the child and for society as a whole. |
subscribe o the idea that prisoners should not be allowed to
beget children while in detention because such children will not
received (ke care that is needed for proper uphringing.

Right 1o Health and Cleanliness: Every prisoner is entilled to
be kept m & homely, clean and comlortable environment (o
safeguard his heath and well being. This can be gleaned [rom
the provision of section 28 of the Prison Regulation. The
mmares are alse entitled to be provided with suitable bedding®
and are also entitled to take exercises in the open air.™ They are
also required 1o take their bath daily and keep themselves
clean.™ Despite these laudable provisions, prisoners stll sleap
on bare floors, and they are never freely given bathing soap and
other disinfectants, and couple with the appalling sanitary
conditions in the cells, it is very casy for inmates w develop
skin problems. and other ailments and infect each other, The
prison authuritics simply cannot guarantee cleanliness inside the
cells due to inadequate funding, Therelore, mest Nigersn
prisons do not upheld the right 1o health. In Robinson Weabah &
2ors ¥V COP & Jors,™ it was held that “1o detain a person under

87 ECHHERE GO, lidpment of 4 Decombor 2007 AR 443462704, Para £5-65
AR Sechon 26827, Prisons Regilaton 1N 2004,
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deplorable prison condiions constitute an inffingement of the
fundamental right of every man 1o respect for the dignity of his
person’. These rnights however have continued 1o elude the
prisoners in spite of many years of governmental promises Tor
improvement.

Right to Medical Care: The general rule 15 that inmates have a
right o be provided with medical care and attention as needsd
o treal both shor-lerm conditions and long-tenm illness. The
medical care provided must be adeguale, " A duly Lo offer health
care 15 i confarmily with the duty 10 ensure the salely of
prisonzrs. The obligation rests primarily on the fact that the
state has brought someone o a situation in which he cannot
provide for his own health or safety as well as he generally
would be able to in free society. It is therefore perfectly in line
with the minimum basic principle that authorities are ohligated
actively to provide measures of healthcare as acompensation for
the Unintended consequences of imprisonment.” In this regard,
inmates who need medical care are entitled to receive that
lrealment 1 & manner  that 5 appropriate under  the
circumstances, So a prison efficial’s refusal to provide medical
Irealment le & seénously il mmate violates his right to life and
nol 1o be subjected 1o cruel and unusual 1:11|1'=il_=.h.1't1c:11t.:"1 For
instance, the Human Rights Commuttee found a violation of the
right o life i the case of Lantsove v Brssia”™ in which the son
of the applicant died in prison because the anthorites hacd nol
taken  appropriate medical  measures  when  his  health
deteriorated dangerously,

B3 Bee Sertons T&H of the Posons Act und LLE-126 of the Prisons Bepulation
welich deal witl the Geeneral dotics of the medical officer and the dispenser of
Prsuns,

03 Kewpon. PHWV "Posicive Opligatons we cisae the Human Rights ol
Prisuness".

04 Eztelle WV Goinble. 429 U8 97097 87285, 501 BEd 2d 221 118745

U5 TG wrew of 26 Marck 2002, Camm 3631997 Paro 7.7



Frigon Condiions And The Rl O amate: An Appraisal 183

[t must be clearly stated that the right 10 medical treatment
daes ot guarantee that an mmate will be free [rom or cured of
all real or imagined medical prohlems while in custody, Thus,
although prson officals cannot deny medical aid, inmates
cannot expect perfect medical services because the prisons is
grossly underhunded.

[nspite of the claborate provisions in the Prisons Act and
Eegulanons en medical care, inmates in Migerian Prisons do not
enjoy the right 1o healtheare due to lack of adeguate medical and
psvchiatric care, Prisoners receive such grossly inadequate
medical attention that they are in grave danger of suffering
serious and preventable sickness or injury and even death. Most
prisons in Nigeria have small clinics which lack medicine, and
In many prisons inmates have to pay lor therr own medicines.

Right to Food: Every prisoner is entitled to food in amounts
adequate to sustain an average person.Section 22 of the prisons
Begulalion States: “Every prisaner shall be allowed a sulficient
ol plain and whole some food, regard being had o the nature of
the labour to be perfonmed by him,..."
Also the Stendard Minimum Rules states that.
Fvery  prisoner shall be previded by the
pelministradion af the wsual hours with food of
nufritional  volve adeguate for health and
strengtl,  of wholesome  gquality and  well
prepared and served. Deinking waler shall be

avallablo ta every prisoner whenever he needs
R
i

Lven though the law makes provision for adequate diet and
rations, there has been a lot of complaints on the feeding
conditions i the prisons in recent time. The complaints range
nat only from the poor quality of the food but also the

96 MR, Rule X
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inadequacy ¢l the quantity. The food served 15 always tasteless,
cold, oot well cooked, and uninviting. Accordingly, some
inmales ask their families to bring m food. The prison officials
therefore do not interlere in the provision of food by private
arrangement by each prisoner,”’

Right to Worship: Prisoners are entitled o practice their
religion, obtain and keep written religions matenals with the
permission of the supermtendent of the prison, se¢ or
communicale with a religious leader, and ohey the rules of their
religion thal do not endanger order and security in the prison”™
in addiiion, wherever possible, formal religious abservance for
groups ol mmmales must be allowed on a regular basis. Prisoners
can have access o religions programs broadeast on radio and
television. [Jifferent rehgions within a particular prison must be
given equal treatment,

Remission of Sentemce: Prisoners serving  different  jail
sentence are entifled 1o a reduction on their sentences: This is
provided for by Regulanon 34 made pursuant (o scetion 15 of
the Prisons Act Cap. PP 29 Laws of the Federation 2004, The
scction states “Every convicled prisoner undergoimng a sentence
of mprisonment for a period exceeding one calendar month
may carn remission of sentence as the reward lor indusiry
accompunicd by good conduct™ Repulation 53 of the same Act
atates lhal “The maxinum remission which may thus be earned
shall be ome — third of the sentence. It therefore means that 8
months make one calendar vear for the purposc of remission.
This is ealled a prison year, The point must be made clear that
except the prisoner is found wanling for any offence(s) against
prison discipling under Regulation 48, remission of sentence is

97 Adna. K et al Courts and Jestice Admirssiraisin i higuri:-. A cowarse rmarngin|
o U Matwnel open University of Migerin (HOUMI P 115
g% Sceszctions 39 A1 of the prisons I{:-.gl:|:'.l'i|_|11,$
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hisor her legal right insofar as the prisoner is serving a senlence
exceeding one calendar month.

Notice of Rights: The law has recognized. the right of inmates
to receive adequale advance notice concerning the kind of
conduet that will resull m discipline andior punishment.™
Consequently, every prisoner on admission shall be provided
with written information abouwt the regulations governing the
treatment of the prisoners of his calegory, the disciplinary
requirements of the instinution; the authorized methods of
secking mmformation and making complaints and all such other
mallers as are necessary to enable him 1o understand both his
rights and his obligations to adapt himsell 1o the life of the
institution. "™

Right te Use Available Procedures for Review of
Complaints: Prisoncrs have a right to use gvailuble
adminisitalive procedurcs for review of their complainis. For
example, the Prisons Act provides for an internal review of the
complaints registered by inmates.'” Prisoners also have the right
to challenge prison condilions and make their grievances known
to the Superintendent in charze of the prison'™ and 1o seek
redress in court'™

Right to be Trial Within a Reasonable Time: The Nigeran
constitution guarantees the nght ol every citizen accused of
criminal offence tn be brought belore a court within a

99 “Basic Rights ol sansates in correctional Insitutions™

100 Tabm, M {lasan Riphis aoed Precoa sestem ie Niperfa Ligros, KIRC 1904,
F. o0

I2] See Section £7 of the Prisons Regulation LFR 2004

102 Section A7 21 and 100 of Prisons Regulation.

03 Harwd v the Seate (L995)7 WELR PT. <0/, T 3072
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reasonable lime.™ The Judiciary svsiern has failed in s
obligations to cnsuring that rights of inmates are respecied as
Nigerian prisons are filled with peaple whose human rights are
systematically abused and violated. Roughly 80 percent af the
INImAtes are on awaiting tal, most of whom have been wWalling
lor their tials for [Syears. ™ It is regretful that some awalling
persons are viclims of cocomstances and they deserve o be
given fair trial within reasonable time, otherwise, il would be g
case of human right violation, The judiciary therelore needs 1o
guaranlec inmates a Lair and speedy irial and ofTer proper legal
representation and address the living conditions in the prison
when there is proper legal representation for accused PUTSONS
{practically Awaiting Trial Tnmate) there will be expeditions
hearing ol their cases and those deserving ta be set free will be
released from jail there by decongesting the prisons leading o
lewer person in prisons and this will improve their living
condition. A (air and speedy trial is not a privilege but g right.
This night is also at the instance of convicted prisoners who
have filed an appeal against their sentenge, ™

Remedics Available (o Prisoners

Prisoners whe seck 1o protcct their right are entitled 1o
complain, but they are required Lo pursue whatever procedures
that exist within the prisans belore taking the cuse to court'"”

A prisoner whao i unlawfully detam in penal instilution can file
a writ of habeas corpus for his release. A writ of habeas COT[RIS
ig a legal document ordering anvone who is officially helding
the petitivner to bring him into cour, o determing whether the

[02 Bee sechign 3001 S04 of the 1999 constiuhon of the Fodersl Hepublic of
il B

LDF  [besiers, B "Hell s Wuernn Prisans Lagn based Right Activest blames
pobee,  lawyers,  udges . others  for congeston i prisons”
hrp. Aequilizerdpad blogesr oo Avcersed 21102002

1 mecton 36{a) 0l the 1995 constitubion

10T Bection 27, Prison Regulahon
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detention is unlawlul."™ The writ of habeas COrpus 15 o wril
available in the High court in all cases of wronglul delention or
deprivation o personal liberty as  guaranieed under the
constitution.' ™ ;

In the United Stales of America, a writ of habeas corpus
was granted only for the purpose of ordering an immediale
release of & prisaner [tom all restraints. However, the scope was
expanded in the 19705 and early 1%80s, entitling prisoners w the
writ cven if they were legaily in custody but the conditions of
the conlinement violated their constilution rights.'"™ It was
earlier decided in the case of Coffin ¥ Richard™ that;

A prisoner is entitled to the wril of habeas
corpus when, thoush lawfully in custody, he is
deprived of some vight e whick he i awdislly
entitted  even In Rz confinement,  the
deprivalion of which serves to moke  hix
sprisenment more buvdensome than the faw
affows or curtails ks liberty to o gregier
extent than the law perits,

A victorious habeas petitioner on ground of prison conditions
can win injunctive reliel=a court order directing prison ofTicials
lo improve conditions or 1o stop enforeing unlawful policies,’”
This change in the law led to the improvement of prison
conditions in the United Stades,

We opine that prisoners in Nigera can effectively use this
remedy ol habeas corpus o challenge the conditions of their
confinement. This will to a greater extent help in improving the
dilapidating conditions. of Nigerian prisuns, In the altemative,
they can use the writ to demand for their release from custody if

105 * Priaaner Burhia™ v DicnonescBeanscom Accessal 230002003
M9 Sectian 25010 ol the 1999 cimshibulign

10 Ineirdd, opce i 354
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the government is not willing to improve their living conditions
as roquired by law.

Non Gevernmental Chzanizations (NGO and civil society
with states can alse come m to salvage the siluation through
visils to the prisons. They can help create a well-functioning
prison wisiting system thal dees nol need more finances or
manpower from the state. '™ It is widely accepted that one of the
best saleguards against torture and il restment is [or places of
detention to be as lransparent as passible. Therefore regular and
perindic visits by mdependent menitaring groups are central 1o
protecting the rights of detainees, '

CONCLUSION

Coenditions ol prisons in Nigena arc an affront to human rights
and must end. No human heing should he held under the
deplorable conditions we have described 50 far for prolonged
penieds. even decades. This amounts to eruel, in human and
degrading conditions. A prison which is supposed. 10 be a
reforming center turned out o hardening the heart of inmates,
cue e the debumanizing condition ol the PrISons.

Prisoners enjov all the same humen rights as mdividuals in
the community save the right to liberty, and the authorities have
an obligation 10 actually secure those human rights in prison.
Unfortunately, prisoners have not heen cnjoying these rights as
the writer found out that the prisons are grossly underfunded
resulting in madequate infrastructures, delaved trial culminating
in high number of awaiting trial inmates, lack of proper raining
ol prisons oflicials to appreciate the human rights of prisoners.
To worsen matters, sentencing allemative 10 imprisonment has
not been elfectively utilized by the courls which contributes
tmmensely (o prisons overerowiding.

13 Kappwa 5. Bepor of the Specinl Rapporieur on Prisuns and Conditons of
Dictention m Afiis.
Phe hig
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RECOMMENDATIONS

A penal instiation s designed to heal the prisoner rather than
barm him and to generate hope instead of despair, Justice for
society demands that people we releasc from prison should be
less likely 1o cause further harm or distress to others, and hetter
equipped 0 live as law abiding citizens. ' 11 is agamst this
hackdrop that we propose the following recomendations.

1

Tustice delayed is justice denied. A siluation whare poor
detainces stay in custody indelinitzly without irial due 10
e in-action of the prosecution or courl 15 3 breach ol ther
right 1o freedom and ihiz noed a serious and urgent aciion,
We are therefore calling om (he guvernmenl  to
systematically review the files of &1l mmates awaiting trial
in Nigerian prisons and delention centers, and cnsure that
their right to a fair tral within reasonable  time 18
guarantecd.

The sovernment should as a maller of urgency provide
adequate resources, including funding to improve living
conditions and aceess to health care in Nigerian Prisons.
Adegquate funding of the prison will alse enable it expands
{he existing prison infrastructures which are inherited from
the colonial masters. The Nigerian prison scrvice should
take immediate measures to cnsure that prisoners arc kept
in samilary and bumane conditions, which ensurc the
physical megrity ol all immates in prisons and detention
cenlers. The condilions in Nigerian prisons should be
brought up to the level required by intemational standards,
including the Universal Declaration of Human Rights and
United Nation Standard Minimum Rules for the treatmenl
ol prisoners.

The government should ensure (hat inmates are allowed 10
take proceedings before an independent court W challenge

[15. “Want to go lo prison? Chogss Naraus™ hips e gaiicegcan: 131h
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the lawfulness of their detention. Prisoners’ rights are
guaranteed and should he enforced. Prison authorities as
agents of the sate, should know the regional and
international instruments  that  guarantce the nghts of
prisoners. In this regard, prison directors should ensure that
slall maintaim and improve their skills by offering them
ppportunitics to atlend courses on human rights.

The judiciary should sinve 1o ensure that the heman nighis
ol prisoners and detainees are saleguarded at all limes by
timely entertaining cases of human rights abuse emanating
from inmates. This 15 because improving the situation of
immates in the “Nigerian prisons requires an effective and
functioning judiciary.

It 15 our recommendation that there should be alternative o
maprisenment  which  includes community  sentencing,
suspended sentenoes, probation, These sentencing options
gre desirable alterative in Nigeria because they anchored
mainly on relormation and rehabalitation of the offender.
They will alse help in decongesting the prisons thereby
reducing overcrowding. Allthough, prebation and suspended
senfences are in oour stalute books, particularly in the
Criminal Procedure Act (CPA)Y bul does nol exist in
prachical terms,

There should be lreguent visis by heads of govermments,
the chief judges of the states to ascertain those who have no
business remaining 10 prison. This will enable government
to appreciate the termble dilapidated seate of prison
mfrastructure, the overstretched facilities and  mmates
deserving to benefit from jail delivery sessions.

There should be establish pnsoners welfare board. The main
function of the board weuld be lo oversight prisons
authorities us 4 way ol ensunme sioclly complianee with
extatl tules and regulations concermng prisoners wellare
and righis,
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% Prisons should be psseniially reformatary S that when
freed, the ex-convict wonid be re-integrated into the larger
sogiety as a human persan wilh digrity. A situglion wherc
first olfenders are 50 malireated that they tum into hardened
criminals is not good for our society, and Lhis anises Lrom
the iphuman conditions which characterize Migerian
prisoms.

Addressing the malady af prison conditdons and inmate rights
iherelore FequIres comprehensive overhaul of the countTy s
criminal Justice Sysiem. juelicial relorm and executive aclion, all
peared lowards enhancing the state and condition of our prisons
which will in furn guaranies Prisuners’ rights,



EMERGENCY POWERS AS SWORD OF DAMOCLES:
SCRUTINIZING FREQUENT FEDERAL THREATS AND
DECLARATIONS OF STATE OF EMERGENCY IN
NIGERLA SINCLE 1999

BY
KWEDE FRANCIS M."
JEROME D. GAMALIEL *

Law in times of crsis is the most misundersiond aspect ol law,
It is rarcly discussed in academic circles and in published
trealise. It rarely comes up for adjudication; a5 such its
junsprudence  TEMHINS exatic, abstract, inavcessible  and
confusing, Yet emergencies have always been wilh humunkind
{rom time inmemarial, and have been subjected 10 varied uses,
hoth abusive and proteclive of the security of pations and the
rights of individuals.

A recenl monumental heok by Oren Gross and Fioouia M
Anlain strikingly titled: “Law n Fimes of Crsis: Emergency
Powers in Theory and [Prachee”, agrees largely with the
foregoing pmpusi'rinns._' According (o these scholars, prier 10
the attack on New York, Washington, and Pennsylvania, violent
crises and their implications for legal systems nad not attracled
much afttention in legal scholarship.”

Much earlicr, lan Brownlie, writing in 1972, had obeerved that:

“PBuoks on constitutional low find little to say aboul emergency
1 - ot ¥ i o

powers.”™ This observation still applies with as much relevance
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in many jurisdictions today. Before @11 discussions of
emergency powers in general. and coumter-terrorism measures
in particular, had been relegated to a mere Tew pages at most, in
American constitutional law texts, even though, successive
American leaders have for o long time governed under what
amounts o perpetual emergenvies engendered by continuous
global and somctimes even intemal threats (o ifs nationsl
security and siralepic interests.’ The situation has not heen
diflerent in other countries.

In Nigeria, books written by renowned authoritics  on
constitutional law, such as Professor Ben Nwabueze, have been
restricled to descriphion of the comslilutional provisions on
emergencics, making only pn;::rfun-:mw reference to the theory or
philosaphy of EMErgency powers™; other authors make no such
reference at all” This is probably hecause cmergencies have
been conceptualized in liberal constitutionalism as aberrations,
rare and uninteresting exceptions 1o the otherwise ordinary or
normal state of affairs,” As Federick Schauer supgesls in

Ackermin, B, “The Emergency Constitution™, ¥ale Low Joumal Val, 113
(2004), PP1029-91, il p 1078-79. Sew
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another context. the exception has been “an invisible topic in
legal theory™.

In the context of Nigenia, as pointed oot earlier, the concept of
cmergency  hardly  features as a subject of discourse in
constitutionul theory: consequently, it s widely misunderstood,
Thus whenever the concept is brought iy the table for political
debale, response has been highly emotional and rational rather
than objective and patriotic. Many participants m such debales
neither recognize nor understand the wide and complex
ramifications of the concept of emergency in law. They hardly
distinguish bhetween the more narrowly tailored concepts af
emergency entrenched in most national constitutions such as
Section 303 of the 1999 Constitution of Nigeria®, as well as in
international human rights instruments' and the wider concept
of emergency recognized in general constitutional law usage, as
any cvenl thal was nol contemplaled by the constitution makurs
but which now poses a challenge in the implementation of the
constitation. hence  the tendency 0 attribute  pejorative
connotations to the coneepl by politicians in Nigeria and to
reject it 85 an instrument of public policy in preventive sccurily
adminsiralion,

This paper sels oul 1o exaimine the jrisprudence of the concepl
of state of emergency under international and Nigerian
constiuiional law, It has examined the challenpes in the
implementation of the constitutional principles of emergency in
a number of crisis situations in some States ol Nigeria, namely,
Plateau and Ekit States and more recenlly, in some fifteen local
governments areas. scattered over Plateau, Bornu., MNiger, and
Yobe States, in rcaction to the surging lerronst attacks and

} Shauer, F., *'Exceptions" Lisiversis uf Chizago Lo Review o 54 (j00] T a
ara,

¥ Bee Sectien 305 of the 1999 Constiturion of Migeris,

" Bee Section 4 of [CCPR
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threats posad by the Islamist group popularly called Boko
Haram.

The Nigenian constitufion, lays down in specific terms the
elements that constitute states of emergency and the condilions
under which a state of cmergency mayv be  lepitimately
proclaimed in any part of Nigeria or over the whale country, "
Since imdependence, Nigeria has cxpericnced many crises
ranging from boundary conflicts, 1o inter-ethnic conflicts and
cthno-religions conllicts as well as religious conllicts parse. The
most serous of these crises was the thirty-month civil war
which resulted in much destruction of lives and property and
almost violently tore the nation inte pieces,  Additionally,
Nigeria has  experienced scveral nataral and  man-made
chisasters, including severe cconomic crises, floods, drought,
dush Lires and accidental detonation of bombs from an annoury
al the Ikeja Army Cantonment in Lagos State.

Added o the above are the more recent militant sabotage of oil
installations in the Niger Della and indiscriminate terrorist
hoanbings ol  strategic  public  institutions  resulting  in
considerable civilian casually which sole purpose is 1o
intimidate (he government and the socicly in general. The
question may then be asked: What is the validity of the frequent
threats of declarations of states of emergency 1 slates where
lhese enises are perceived o be endemic as well as the
declaration of states of emergency in some states of the country
singe 19997

since Lhe restoration of democralic governance in MNigeria in
1999, the executive arm al the federal level has threatened (o
use the declaration of emergency provisions of the constitution

" Seation 305 of the 1999 Constitation ol Migeris,
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scveral nmes.” Tt has in lact enforced declarations of
emergency powers in two Stales, Plateau'’ and Ekiti. "and more
recently, m some selected 14 Local Governmenlt Areas in
Plateau, Yobe, Niger and Barno States. This paper also
examines the legal basis of these threats and actual declarations
of cmergency and their implications [or federal-state relalions
and the secuniy and stability of the nation.

INSTORICAL OVERVTEW OF SECURITY
CHALLENGES IN NIGERIA SINCE [999

The present democratic experiment in Nigeria, [rom its outset in
1999, was & child of emergency. It was born out of the heroic
strugales of Nigerians at home and in exile who acted in concert
or individually to resist prolonged military rule and the illegal
nullification of the widely acclaimed “freest and fairest

* aita, K. and Anyika. L. "No Thanks io Senste for o Hasty Gift: Emergency
Power Acl: The Politics and the | tkiely
Hapvest of Chans. " Now: The Weekly Beference Point, No.7. Novemher 201,

20040,
Y Town , A A Enwerpency Powers Under the Nugsrion Constitution: The
Pl State Expericnce of Yeir

2004 Beviated™ European Towmnal of Scientific Rescarch, Yol.21 Mo, [2008],
ppdde3h
Rirpidiw ww snropoumelscameise bir | Avcessed Fob, 29, Mareh I, 2012 at 4.30
1Hrl
“alukn, 4 E *The State of Ermergency in Ekitl 5tate and the Mebuchadnezzas
WorrOption.”

nbymd ey daviesw comaluko 248 nbm. Accessed Karch 202007 415,30 pImi.
528 Atury, B, “Fmurgency Rule In Ekili a5 the 1955 Canstitution Holds.”
bitto) fweew . dawgcy.comfature 3.bim, Accessed March 2 2012 at 5.30 am
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clections™ in Migena's history, by military dictator, General
Ibrahim Badamasi Babangida, in 1993

These strugples munifested in open, violent contests hetween
the mulitary regimes of both General Babangida and General
Sani Abacha and the demecratic Torces in Nigeria. The
presidential ticket had been won Lor the first time on a uniguely
“Muslim-Muslise™ ticket in a country wsually sharply divided
between Muslims and non-Muslims. That presidential ticket
wis made up of Chief M. KO Abiola from the South Wes! ol
Nigena and Ambassador Baba Kingibe from North Bastem
Nigeria, both Muslims. Not anly was the election nullified,
Chiel M K.O Abiola, the acclaimed winner, was subsequently
arrested alter he had umlaterally declared himself President in
defiance ¢l the military authoriies. He later died in mysterious
circumstances while under admimistrative custody. =

The nulhihcaton of the clection was condemned throughout the
world and  sirongly oppesed throughoul the country, but
organized resistance soon pelered mio one prosecuted largely by
the Yoruba in the South West of Migeria, the home buse of
M.EK.O. Abiola. A very viral plailorm, the Naltional Democratic

" Dgunmade, 0., “Babangida: The Heal Rewsen 1 Anne et June 127, This Dy, 2
Wliey 20l
hitp: /e thisdnvonline.conyivica phn?id. Accesaed on 27 Fel 202 @) 1,30
[ELIH B
UWatthew, K, andUghegbe, L, "How they killed &%iola, by Zadok:Hiz security
offices in custody™Wanguard
Friday, 20th July,
2001 http fevewen Igeriamasterweb.com/nmwpe labioladeath. himl. 8copssed
27 Feb.

2012 at 2.00, e Also “Lest woe Forged MED Abiola: Tragic Exit of a Demeorzt”
Migarla TribuseManday Fob, 27, 2012, Accessog st 210 pm
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Coalition (NADECO). was formed 10 fight that course, both by
MNigerians at home and i exile. That strugele was reinforced by
the emergence of a violent youth mlitia group, the CFodua
People’s Congress (C.P.C). made up mainly of Yoruba vouth,
who fought for the secession of Yoruba land from the Nigerian
state and targeted public institutions especially the Nigeria
Police in guernilla atacks,

This resulted in considerable lowlessness in the Sowth-West of
Migenia, especially as the federal gpovernment deploved ils
securily lorces after the chieRlains o NADECO, and the OL.P.C.
a%  counler-insurgency measures,  Siumilar militant  milita
emerged n Northern Nigeria, the Arewa Peoples Congress
{APC), sod the Bakasi Boys and the Movement for the Survival
of Biafra (MASOP) in the South-East, There has also been the
intensification ol the activities of the Movement for the
Emancipation ol the Niger Delta in the South-South geo-
political zone.™

The choice of General Olusegun Obansanjo as the dandidate of
the Peoples Democratic Party (PDP), the dominant political
party at the inception of the current democratic dispensation in
1999, 1t 15 believed in many quarters, was informed by the
desire of the national elite in that party to appease the Yoruba
nation, for the pereeived maoral and material loss incurred by the
¥ oruba Nation as a result of the nullilivation of the election.

For the records, il 15 noteworthy 1o recall that twice between
May 20" 1959 and November 20" 2000, President (lusegun
Obasanjo was prodded by the National Assembly into invoking
the emergency powers vested in his affice, W dousc the rising
violence caused by the 'dua People’s Congress (OPC) and the

" Special Publication: Rescarch Repor on Contlic and Integration i NigeTia,

Mariona! Testiule L Polizy an
Stretegio Bradics, Fuig, Plates St Mimeriz,
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Qouth-Last of Nigeria by the “Bakas™ boys, but he elected to
iread other paths. It is, therelore, not surprising that when he
was ollesed the opportunity for the third and fourth’ times n
Plateau'® and Lkiti States, he confidently railroaded a willing
Mational Assembly into supporling what were clearly
unconstitutional proclamations ol staics of emereancy.'” The
more recent Proclamations of states of cmergency by President
Guoodluck Fhele Jonathan, in sclected fourteen local povernment
areas in Plateay, Yobe and Borno and Niger States, wore
approved by the National Assembly with similar haste und
ahsence ol rigorous debate. The recent transformation of what
besun n 2002, in vohe State, as u mililant  Islamist
organization, self-stvled  the “Taliban™, into a2  termorist
organization provided the impetus Lo the recent imposition of
state ol emergency n these states by the Goodluck Jonnathan
administration. The group took the appellation. “Taliban”, as its
[irst nume from the ulira consérvative Islamic movemenl that
poverned Afghanistand prior 1o its being atlacked by the US in
the wake of /11, Since then, as result of [requenl confrontation
with security forces and the government, ihe Tslamist militants
have assumed very violent posture lowards the security [orces,
public property, and innocent civilians such that they bhave
acquired the status of a \errorist organization and are being
called as such in the country. The regenl gruesome attacks on
strategic locations in the country such as the UN office and the
Police Headquariers in Abuja and churches during warship
wessions as well as many public places including the offices of

®py inyemi, & B, Tne Emergency in Plzleay State: Tne U nlearnad
Le=aan. bipeiens . goagie.corm M.

Accesasd on 27 Feb. 2012 at 3.30 am.
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security organizations only confirm the terrorist tendency of the
OrZgamization.

DEFINING STATE OF EMERGENCY

There are a variety of situations encompassed by and dilferent
from the political circumstances under which a declaration of
emergency could be made, hence it 5 very difficult o define
clearly what constitules & state of emcrgency. The Alrvan
Conference on Rule of 1.aw wdmits this much when it savs that
“there is no way of defining 4 slate of emergency or of reducing
it to any criteria™" The meaning gots further clouded by the
tendency of states to use the ondinary law-making procedures 1o
pass “guasi” emergency laws in the shape of wide ranging
secuntty legislation such as the Public Order A¢l of Nigeria®
and  various  laws of countries permitting  administrative
detention or detention without trial, such as the Administrative
Detention Act of [sracl.

The African Conference concluded that it is only pussible o
specily certain circumstances or conditions without which a
state ol cmergency cannot be proclaimed. One of the main
conditions, when it is appropriate 1o declare a state of
cmergency, according 1o the conference, is when “the rewular
operations of authorly are impossible™ The Conference
contended that “so long as a simation exists where (he
authorities can operate and the problems arising can b
tvercome, a stale of emergency may not be declared.”™

The Black’s Law Dictionary, Jdelincs emergency as:

* = African Conference on tie Hede of Low 196 1A Repast of the Procesdings of
the Conlerenes”, Lagos, Migeria.

Yanuary 3-7, (1961) p. 162

Fublic Order Act CAF. P 42, Laws of Uie Fecderntion, 2004,

- Atnean Conference an the Ruls of Law, op.cit. I 64,
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A sudden unexpected happening; an unforeseen ocourrence or
condition: 8 sudden or unex pecte-:‘l nceasion  for achion;
exigency; pressing necessity. Emergency is un il oreseen
combination of circuinstances that calls for mmmediale aciion
without tire Tor [ull deliberations. ™

These delintions tell us about what cmergencies are without
de[ining thew contents or lezal scope.

(" Boyle lists six main types of emergencies, namely, war,
BEORamic |'|:"cs*~'.inn, patural disaster, secession, Insumrection,
and subversion.™ They all threalen the continued stability of the
gtate and requirc the adoption of extraordinary powers Lo
surmount. The political rationale of emergencies 15 sclf defence,
embodied in  the maxim, seles popll suprema ex
esto. "“[E]very government when driven to the wall by a
rebellion will trample down on a constitution before 1t would
allow itself to be desiroved, Tlus may not be constitutional law
but it is a fact, ™

The legal justification of an emergency stoms from (he dileimima
faved by a government in an emergency. [t resls on he concept
of necessity, The dilemma is hetween protecling human rights
while wulching the state |'rEi1'|E destroyved and violating huiman
rights in the process of saving the state.™ In the final analysis
the concept of necessity involves a choice ol a lesser evil or as
Glanvill Williams has put it. it reguires “A judgment of value,

" Black B ]_I.L;||_ k Lavwe hchiomoy {Sisth BEditiend. 5t Poul. MIKR, West
1"‘|.|:-||:1||||-!.|_ Crin, | 1990k, |:||'|_522-52_1

= FBovle, MLP., “1hman Rights in Boezrgeieias”™, Wocthern Lreland Lega
':}u._u le- B2 PR EA7T, polGl

“ Ikid

i, Citing Abraham Lincoln.
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and adjudication between ‘competing goods” and a sacrilice of
one to the other™

Hatchard, I. adopting a more practical approach, identifies [ive
substantive ~.L uations which can justifiably mive rise to states of
Smereeney.” li;lun:utu o him extensively, Ih-;s-; ATC:

A stale of war or preparation to meet ils imminent outhreak.
Here exiremely wide powers are required and these will almas)
inevitably alTect most facets of national life

Armed internal rebellion. This situation is spmetimes unlike (i)
above but does not pecessurily require the taking of such wide-
ranging powers concerning for cxample external relations,
resirictions on non-nationals;

{ivil unrest en a Iocalized scale, Here additional law and order
provisions, applicable only to areas allecled by the unrest, are
all that are commonly required 1o deal with the zhmat_

An ceonomic emergency, nolably one relating o problems of
underdevelopment. Here the parlous stale of the national
econcimy My require taking ol emergency power aimed at
preventing the cconomic collapse ol the country. These
necessary powers arc different from the ones discussed above.

Matural disasiers (force majeure). |lere the government may
need to take immoediate steps to counter the problem, for
cxample by requisiioning transportation. Specilic |vpes of
powers are necessary and these will almost certainly be of a
lemporary natare,

williams, .. “The Deferes af Meessiy™ (195316 CLP. ZIo

Hatchrd 1. Indivadual- Freedom and State Secenty o Afican Conlexl; The Case
of Zimbnzhwe {1992 Bpobhab

Books: Hararn2), p 150
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Accordme to Scheppele, K1 27 et hough [state of emcrzensy]
... has zone by diffcrent nanes over time — state ol exceplion or
|reasan of sate], or slule of emergency, or ctal de siege — [it] has
relerred to the situalion o owhich a state 1s conlrenied by a
mworeal threat and responds by doing things that would never be
justified in normal tumes, given the working principles of that
state.”™” The state ni emeraency “uscs justifications that only
work in exiremes, when the state is lacing challenges so severe
that it mus! violate its own principles to save itsell™™" On the
olher band, a state of cmuergency “is dangerous because 1t 18
susceplible 1o easy abuse ™ This 15 so hecause the devision as
o which situation deserves 1o be called a state of emergency 13
based on subjective considerations. It often permits the
suspension of some ol the principles of state, bul cannot prevent
all of them from bemg suspended in & crisis. There is also the
problem of how the nermal situation can be restered when the
state of emergency is Lver.

The above definitions show that the exercise of state of
emergency powers by a state is concerned with remedial
measures 1o disrupt and bring to an end large scale disturbances
(natural and instigated), or war, thal pose serious danger lo
rational security. Emerzency powers may be used where
preventive action has proven insulTicient to avert the threat 1o
national security and the paramount question has become ho
1o control and bring 1o an end an actual disturbance,

% Scheppete, KL, "Law ina Time of Sniergency: Stute of Exception and s
Temptation of September 2017

Jowrnal of Constitutionnl Law Yl &, March 50020040 ppl Nt - 1035
thid., 100

M Thid.
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Emergencics in this paper would also include lesser pradations
ol disturbances. Additionally emergency situations include wild
[orest fires, epidemics, earth guakes, tsunamis, humicanes
evelones, valeanic cruptions. Mood disasters or air disasters.

CONSTITUTIONAL  THEORIES OF STATES OF
EMERGENCY

It has been vhserved char “motdal threats to the political
comumunity have been around since the origin of complex
political communities™ and that as & result, “hoth peliticians and
pelitical theorists have abways had 1o -mnfl'mu the justifiable
limits of the normal siate of governance™™ The predominant
forns of government during carly times were largely despotic
monarchics,  Today, constilubional  governments seem 1o
encounler a different dilennpa ol justification, precisely because
“execulives in constitutional democracies are supposed 1o be
accomnlable to and removable by clectorates, and also because
modern constitutions embrace both separation of powers and
justiciable systemns of rights.” 7 Schepelle, KL points oul that:

For an execulive (o scize power and suspend rights under a
democratic government  is an  entirely  different  matter,
normatively speaking, than for a monarch {even a constitational
monarch) to de so, In a modern constitutional democracy, the
suspensien of separation of powers and of substantial bodics of
rights to cope with an etmergency reguires justification in lerms
aof hoth the visaility and accountability of governmen! and the
long term respect for rights in the constitutional order. Thus,
while monarchivs generally possess some residual elements of
unaccountability and of extra-ordinary  executive powers,
republican  govemments attempl 1o purge both: State of

" Achepells, k. | oopoit. pd
Y Sehepelle, KT, Thid, p 3
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cmergency, then. puses more dillicult problems of justification
in republics than in monarchies, ™

Schepelle also observes that, “Written constitutions belure the
twentieth century did not typically attempt w regulate state of
sxveption {emergencies) in demil, He cites the Tnited Slates
Constitution as an example. He fiurther states (hat European
constitutions ol the ewghiventh and nincteen centuries oy
“tentatively began to elaborate the idea of 1 constilutional state
of emergency, but typically left all mmportant details 1o
statutes,”™ Schepelle points out that, in much of nineteen
century Lurope,

-.2ven when constitutions did iry to establish separation of
powers and respect [or the rights of citicens; they typically
broke down under siress, and had to be re-written when the
crises were over, The invocation of BIICTEENCY Provisions
typically spelled the end of the constitutional order itsell. The
period between breakdown and reconstroction were simply non-
constitutional moments, ™

Schepelle, however, acknowledges that one constitution thal
tried harder than other constitutions of the period o ensure thal
constilutional failure in time of emergency did not ocour was
the Weimar Constitution of the Republic of CGiermany, which
was drawn up in the shadow of the First World War. Article 48
of that Constitution gave the President sole power in times of
emergency: “Article 48 pave the president extraordinary powers
1o cope with extraordinary threals to the system, up 1o and
imecluding both the suspension of particular and limited set of

G (-
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rights as well ax the use of armed forces to quell domestic
disturbances ™' However, the abuse of Article 4% ellectively
neutralized the Jemocratic  institutions  of  the Weimar
constitution such as lederalism, independence of the courts, and
parliament wiich finally led W the collapse of the Weimar
Republic and the emergence ol Adolf Hitler as Chancellor of
the Third Reich in 1933, “[n the thirtcen vears thar the Weimar
Constitution  limped  along  before being simply suspended,
Article 48 was invoked more than 230 times, 130 times in the
first few wyears of the constitutional order alonePThe well
known collapse of the Weimar constimtion provides lessons that
areat caulion must be taken in drawing up the emergency
provisions of modem constitutions to be able 1o cope with criss
situations.

Carl Schmidt™ a German scholar is well known for developing
the theoretical justifications lor stales of cmergency in a system
of democratically avcountable, representztive, and  rights
respecting  government during the Weimar period.  [His
influennial and controversial theerivs of the “state of exception”
were published in two books: Dictatarship in 1921 and Palitical
Theology 1n 1922, For Schmidt, a “dictalorship™ is a situation
where a particular constiutional order hus cither been abrogated
or has fallen into what he calls a “siale of cxception.™ It
resembles @ situation where  the  previously  existing
consitdulions]l order had been dismissed as illegitimate, vet a
new constitutional order has vet to be established. Under this
eircumstance, & sovercign dictatorship emerges and functions fo
represent the will of this formless and disorganized state of

1 Thed, .7

*“ Ibid, p.&

* hid, p.7

* sehmidt, K.. “Stanford Encyelopedia of Philusophy®,

bt Spdat stanford sduleptries schmit’. Accessed 22
Innuary. 2002 at 250 am.
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Affairs and 1o create the external vonditions which permit the
realizstion of the pepular will in the form of @ new political oz
constitutional swstem, Theorctically a sowversign dielalor 15
mercly a Lransition. lasting only until the new order has been
established.”

In Political Theology Schmidl was ol the wview lhal the
maintenance of basic order preceded constitutional nerms and
lezal Tormalitivs, Te him. there is no comstitution or law if there
is chaos. The important question to Schimde then 1 Who 15 to
decide when an emergency  situation exists? To him, the
“sovereign is he who decides on the ¢xeeption.” For schimidt,
ihe defining [satre of u political severeign is his ability to
operate oulside the judicial “normality,” The pussession of such
power cnpbles the suvereign to deal effectively with the
unexpected nature of cmerpencies.

Under Weimar, the vonstitution did not provide a concrele
guidance for defermining when a situation had reached the point
of being constitutionally ungovernable, since its only check on
presidential power of emergeney  was relatively  easy 1o
undermine. All that the president need do whenever he beligved
that an emerpency need was imminent was o suspend many
ordinary  constitutional  males ol operation  and dissolved
Parliament when he deemed il necessary.

Allhough various approaches have been adopted by stutes o
avoid the Schmidiian pitfall, fundamental tensions still exsst in

% Levinsont, S, Balyinft, 16, "Conshitotional Dictntosship. 1t Domgres and izs
Tresign.” Minnezita Law Roview,

Vol, 94, (M09-20101 , .

| TR0tk it leonieinns, law yabe edwegivieween ert eatfarficle, Accessed 22
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virtually all modern constitutional arders between the basic
premise of government eenstramed by law and the perceived
necd  for  unfettered.  discrctionany power  to confront
CIICTECIelcs. :

Lobel, writing with the American experience in mind, profters
lhree frameworks for resolving the tension between law and
necessity or emergency under d liberal constifution, namely the
absolutisl, the relativist, snd the liberal frameworks™ The
ahsolutist model permits no power of emergency o deal wilh
crisis other than what has been provided by the constitution,
The relativist framework adopts a Mexible attitude and argues
that the constitution 15 a flexible document that perimits the
President to take whalever measures are pecessary in orisis
situations.

As Hamilton observes, the constimtional power of the federal
gavermmant to provide for national defence “ought o exisi
withowt lmitation hecanse it s impossible to foresee av define
the extent oid  variety of wetional  exivencies or  the
correspanding extent ard vartefy of the means which may be
necessary  to satisfy them. ”'!"n:Emphasa'.'; supplicd).  The
constitution here recognizes emergencies and leaves the door
wide vpen for the exccutive to deal with it as it pleases. A
presumplion of an inherent presidential emergency power, thus,
ER15L5,

The third lramework, liberml constitutionalism, msists on a clear
dichotomy between normal and emergency power. 11 sepatales
and pratects the normal constitutional erder from the dark warl
of emergency governance, Emergency and normal orders are
opposed to one another and possess separale legal regimes,

= Lobel, I "Emergeney Pawer and the Decline of Liberalizm.™ The Yale Law

Jowrpal, Vol 26 (19EY p L 28D,
T The Federalise ™o 23, a0 1459 0A Hamalton, 1. Coobe f2dg), C19R
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While  normazley  permls  government  hased an
constitutionalism, emergencies require strong cxecutive mle,
based not on law and haman rights bul on discretion 1o take a
wide range of actions to preserve 1he sovermment; something
akin lo prerogative power under the Doglish common law.
Amencan presidents, under the liheral approach, are required o
acl illegally or anconstitutionally when exercisimg emergency
power, ¢lien al the nisk of penal sanctions agamnst themselves,
but could be indemnilicd by the legislature subsequently,™
According 1o this  uwpproach, cmergency power 15 an
unconstitutional exercise of power by the executive.

Indeed, l.ocke™s liberal theory of emergency relies on the
dectrine of premogative o address the unforcseen. In his view,
“necessity” is where the law-making power “was either ton
mumerous” or “ton slow for lhe dispatch requisite to execution.™
In such cazes. he argues, "t is [il that the laws themselves give
way ... [ execolive power or Lo this fundamental law of natare
and government that all members of socicty are to he
preserved ™ Thus, prerogative power is dictated by necessity.
According to the liberal framework, the constitution docs not
granl the execotive any  general, inhersnl  constitutional
emergency authority. Rather it requires the excoulive knowingly
b act illegally or unconstitutionall v when wilizing emersency
poneer under the pain of censure inchiding, personal liabilily or
even impeachment. The legislature may subsequently indemnily
him if it 15 saushed that his actions were really justified by

** Lobel, I, op.cit p. 13849

B Lok, ), Secund Treatise of Civil Governmeni Juning CHAR, XY, (0
Precogative. | 1690, Secl 161
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extreme necessity, hence the primary assumpton that

i . =0 3 21
emergency is not a norm under liberal constitutionalism.”
Lobel, summarizes the hberal approach in these words:

Classical liberal theory thus, divides execulive action imte two
spheres: normal  constitutional  concduet, inhabiied by law,
universal rules and reasonable discowrse: and o realm where
universal rules are inadequate to meet the particular emerpency
sitition and where law must be replaced with diseretion and
politics, The recogniion of cmergency power cvidences an
awareness ol those universal rules in g particular emergency
simation. The classical liberul answer 13 not to weaken the
universal rules by providing exceplions, for special emergency
situations, becauss creating a plethory of legal exceptions or
mmherent executive constitutional powers 1o meoel  every
conceivable emergency  would  undermine the  distinction
between emergency  and  non-emersency  aclions.  Rather.
Iiberalism seeks to separate emergency rule Irom the normal
constitutional order, thereby providing the cxecutive with the
porwer, bul ot legal awthorily, w act in an emerpency,”

Toentenaatey, baneean, wRstenis wete sl e
Trameworts. m dealing wuh emerpencics. The
American Presidents arc restricted to only const
The Amencan constitution  acknowledges  that
powers are unlawlul, requiring public ratification by
In other words when the president has need “lo ace
swiftly in the national interest, he had done o0 even
previous or special sanction of the law and thercafies
approval of the legislalure. ™ This is sn hecause. =
lefferson arsues, “sivic! observance of the writtem
doubtless one of the high duty of a good citizen but i »

* Lobel. ). op. cit. pp.1389-1396,
" Thid. p. 300

2 Cited in ibid, p. 1593
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highest,” Rather, “the laws of necessity, of self-preservation, of
saving eur counlry when in danger, are the higher obligations.”
Losing ene’s country due o ngid adherence o the law, he
stresses, would surely resull in losing “the law iself, with life.
liberty, property. and those who are emjoving them with us
absolutely.” ™

The American approach is radically Jiflerent in many respects
from thal of the Weimer Republic. Nigeria, by going inlo preat
lepgths o make clear provisions in the 1999 Constitution,
defining whal amounts © elemsns of emersencics, how to
commence and end emergencies and 1he powers of the
executive and the legislalure in emergencies, appears o have
adopt the absolule approach to cmergencies. Emeroencies under
the Nigerian constitution  from this  perspective  are nol
cxceptions oudside the conslitution but are part of the rules and
norms of the constitution.- But wherein lies the doclrine ol
necessity under our constitutional jurisprudence? I has been
successfully invoked several limes sinee independence. It would
seen correct to conclude that while the reigning approach is the
absolute model, Migeria has as well adopled ol different times
the relativist approach w emerzencivs,

PROVISIONS ON STATE OF EMERGENCY UNDER
THE 199%  CONSTITUTION  OF NIGERIA  (AS
AMENDED}

Section 3UF ol the Nigedan Constitution, read with Section
L1id) [3). deals with the 1ssue of the declaration of a state ol
cmergency. Section 305 provides:

= Ut in ibig,
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303(1) Subject to the provisions of this Constitubion, the
President may by instrument published i the Official Gazette
of the Government of the Federation issue a Proclamation of
state of emergency in the Federation ar any part thereol,

(21 The Presidert shall immediately after the publication,
transmit copics of the Official Gazette of Governmen! of the
Federation comtainme the Proclamation including the details of
the emergeney 1o the President of the Scnate and 1he Speaker of
the Heuse of Representatives, cach ol whom shall forthwith
convene or arrange for a meeting of the House of which he is
President or Speaker, as the vase may be, to consider the
sityption and decide whether or not to pass a resolution
approving the Proclamation.

Subsection (3) (2.2} lists the elements of state of emergency 1o
include: a state of war, when the Federation is in imiminent
danger of invasion or involvement in a state of war; breakdown
of public order and public safety in the Federation or any part-
thereaf which requires extraordinary measures to restore peace
and security: there is a clear and present danger ol breakdown of
public order and public safery requinng calraordinary measures
tn  avert such danger; there is an occurrence or imminent
danger, or the ocourence of any disaster or natural calamity,
affecting the commnunity or a section of the community in the
Federation; there is any other public danger which clearly
constifules a threat to the existence of the Federation; or the
President has received g reguest from a State Governor under
subsection (47 to issuc a Proclamation of a state of emerzency in
that State, where the silualions specified v subsection {3} (¢
1(d) and (¢) occur exclusively within the boundary of that
State. But if the governor fails to invite the President Lo issue a
Proclamation within a reasonable time where these situations
exist, the President may issue a Proclamation; otherwise he shall
not issuc any Proclamation.
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Subsection (6} (u) (k) (c) (d) makes clear provisions on how to
prevent a Proclamation or ferminate a state of emergency
already proclanmed By the President, Under these provisions the
Proclamation shall ceass to have ellvct: if the President revokes
1 by an Official Gaeelde; 1 within two davs when the National
Assembly 18 i session or ten days when it i5 not in session,
alter the publication of the Proclamalion. and there is no
resolution supported by two-thirds majority of all the members
of each House of the Natonal Assembly; aller a period of six
months has elapsed since it ¢ame into force subject 10 renewal
before such expiration for a lurther six months [rom time to
time; or when cach House of the National Assembly revokes
the Proclamation by a simple: majority of all the members of
cach House.

The 1999 Constilution alse protects the tenure of democratic
institutions during the perind ol cmergency. Seclion 11{13-(5)
deals with serious issues of legislalion during emerpencivs, such
as when public onder and security have broken down including
war or arc under serious threat of being disrupted by natural or
human causes or both, During such occurrences the Mational
Assembly 15 authorized w make laws [or the peace, order and
good povernment of the Federation or any part thereof with
respect 10 matters not included in the Exclusive Legislative List.
The provision, however, only permits the National Assembly to
lake over the law making powers of the state legislalure where
the cmergency i3 so dismuptive as 1@ affect the normal silling of
the state legislalure. Section 11—(3) provides that “For the
purpose of subsection (4) of this section, a House of Assembly
shall not be deemed 1o be unable 1o perform its functions so
long as the House of Assembly can hold o meeting and transact
business.” The Stale Assembly is at liberty to resume its law
making lunctions as soun the simation of emergency prevailing
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in the state ceases. The Proviso e section 11(4) prohibits the
Mational Aszsembly Trom remaeving the Governor or Depuly
Ciovernor of a State from oflice dunng the subsisience ol g stale
of cmergency.

The Nigerian Constitution, like most modern constifutions, has
avolded the pitfalls of Aricle 48 of the Weimar Constitution
snd the liberal frameworks of the American constimtion, on
slates of cmergeney. It has made very clear provisions
respeciing the declaration ol emergency and how it sheald be
brought 1o an end, The Migerian Consitution under Scction
A03, read with Section 11(4) (5), makes he declaration ol state
of emergency the joint responsibility ol the president and the
National Assembly. These provisions, according Lo Prolessor
Ben Nwabueze, in a recent Television discussion, are amang the
clearest provisions on state of emergency in any constifution
the world. Speaking fromn the privileged position of someone
who participated in the drafting of the 1979 constitution and the
subsequent Constiment Assembly debates that led w0 the
enactment of that consttution, he explained that great care was
taken m drafting the provisions of Section 303 to avoid a repeat
of the abuse of sinmlar but porous provisions on statc of
emergeney under the 1960 Constitution of the Federal Republic
of Nigena, The abuse ol those provisions mn 1962 threw the
nalion into the lurmoil of @ civil war that lasted thirty months.

It is clear that the lounding lathers ol the 1979 Constilulion
clearly avouded the Schmidtian idea that it s the “soversign who
decides the exception.” Fven the “dictators™ in ancient Greece,
as reported by Aristotle, were given estanlished procedures for
dealing with emergencies. The Nigerian Constitution, in laying
down clear puidelines for the exercise of emergency powers by
the president not only rejected the Schmidtian doctrine but also
avorded adopting  specifically any of the three liberal
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frameworks examined abowve; instead a combination of the
ahsolutist and the relativist approaches has bheen deployed.

While, like the relativist framework examined above, the
Nigerian Constitution  vests the president with emergency
powers, unlike that framewaork, it does net leave the door wide
open for the president to deal with emerzencics as he pleases. It
15 only when the specihic emergency provisions of the
constilulion lails him thal he may resort to the docirine of
necessily 1o preserve the life of the constitution and the nation.
The emergency powers conlerred on the Miperan president,
apart from being shared with the lemslature, are carefully and
deliberately circumscribed. e or she has no prerogative powers
or uncontrollable discretion to act as he ar she pleases.

SCRUTINIZING FREQUENT THREATS AND
DECLARATIONS OF STATES OF EMERGENCY IN
SOME STATES IN NIGERIA SINCE 1999

Threats of Invocation of Emergency Power as Sword of
Damaocles

We had earlier discussed the eruption of communal, ethno-
religious, and religious as well as the outbreaks of vielent vouth
militia m parts of MNigeria, that illezally usurped police powers
and unleashed violence and mavhem on mnocent citizens and
residents. In reaction to these developments, the Federal
Covernment threatencd to clamp down states of emergency on
states or areas that had been identificd as “hot spets”™ of
conllict. In two cases the Federal Government did nol have to
waill for a lormal declaration of a state of emergency; il simply
deploved the armed lorces 1o bombard the target communitics,
These military deployments were lor all intenis and purposes
revenge ussions  rather than  normal  internal  securily
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operations. Such were the sad E'-rfrertenceq of Zaki Biam
Benue Sate™ and Ol in Davelsa Stare.”” On many occasions
and in exasperation, the Federal Government ordered 13 lroops
to shoot trouble mukers at sight.

The heat, both verbally and in writing, was scon lumed on
Lagos State, which the Federal Government perceived, rightly
or wrongzly, a5 respansible for harhounng and/or supporting or
neglecting W control the increasingly violent activities of the
O’odua Peoples’ Congress, (OPC). The mindset of Olusegun
Obasanjo, then President of Nigeria, backed by his lcpgal
advisers, was that the declaration ol a state of emergency
etitalled the dismantling of all democratic structures and their
replacement by a Sole Admunistrator appointed ar the pleasure
of the President. This made the president Tecl that he had
enormous, almost  limitless  powers 1o straighten  crranl
governors. It was the President’s perception of whal 4 stale of
emerogency entsiled thal made the democratically  elected
officials of the Statcs, from the governor to the cabinet, uncasy
and led them to usc all the resources at their disposal to resisi
the prospects of such mmpaosiion,

That pereeption of stale ol emergency was eminently rellected
in the bitter cxchanges that took place between the People's
Democratic Parly’s President (lusegun Obasanjo and Alliance
for Democracy’s Bula Tinabu,™ After engaging one onother in

Moemaki Biam 10 Years Afer: W Still Mourn our Fate™ Yangusod, Octeber 24,
2011
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verbal fireworks, President (Musceun Obasange, inoa le tteg-to
Croverncr Bola Tinuba, dated Thursday. January 13, Eﬂﬂﬂ,

aceused thé latter of inability to “control . the securily situation

in Lagos.” Ilence there was “evidence of increasing disorder,
loss of lives, and property and a zeneral sense of faar among the
cilizens of Lagos” The President reminded Governor Tinubu
thut he had. ar least, on four occasiens, verbally and in writing,
drwn his attention to his constitutional r';_.kr.ll.'..‘l]‘ﬂll'.ll|l*'-.- o the
securily of Lages State and to take appropriale steps to stop the
wanton destruction ol lives and praperty, looling, and ather
forms ol criminal a—::11mu_~. perpetrated by the illegal organization
which calls ttsclf OPC,

The Pressdenl went on to remind Governor 3ol Tinubu: “That
a5 Chiel Exceutive Otfficer of the State, the onus of the
protection of lives and property of your Statz hes squarely on
your shoulders.”" He further states that: “Mormally, outside the
estabilishment of federal law cnforcement agents, the Federal
Government has no reason o interveng with 1he matter of law
and order in any State” Then the President throws the bomb
shell.  He declarcs: “when, either by his utterance, action, or
indeed naction, a chief execulive shows a lass of conirol in the
maintenance of law and order in his State, it becomes meumbent
on the Federal Government to take appropriate action (o arrest

the situation, usually in the form ol impesition of a stale of

emergency.”

It wons this last cause of the commumcation that final Iy snapped
whinl was left of the hitherto warm relationship hetween the 1w

Harvest of Chaos™ Moiw: The Weekly Relerence Point, Mo 7, Movernber 20
2000,
" e,
' hid.
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sovernment  officials, Governor RBaola Tinubu  denied  the
aceusation that he had inade “unguarded™ utterances supporting
the O odua People™s Coneress (OPC), He told the President that
he was fully aware of his constitutional responsibilicies which
made him as the chief security officer of his State chiefly
responsible for the safety and security of lives and property
under his jurisdiction. Governor Bela Tinubu was, however,
guick te mention that he had consistently pomled out the
consritutional lacuna which merely confers on him, as Siale
CGrovernor, “the cmpty status of chiel’ security officer™ but
“effectively denies him the wherewithal 1o [unction as such.”
He argucd that the enly way to remove this lacuna 15 to allow
for the creation of a state pelice. 1le further contended that if he
had control ol the ledoral security forces or had a state police,
the securily situation would not have deteriorated so badly. The
eovernor, lherelare, concluded that the situabion in Lagos State
did oot warrant the declaration of a state of emergency. “Those
conditions do nol exis! m Lagos and they will not exist if all of
us faithiully live up o our responsitilities”, the Govemnor said
r.:m'phzl.'.ictl'il;w.ﬂ'

Al wvarious  points,  similar  threats of proclamation  of
emergencies were directed at Kano, Borno, and Bauchi States
which were experiencing incessant ethno-religious conllicl.
Often times the political elites in those states, depending on
their political incerests, would be sharply divided, with some
calling for the declaration of state ol cmergency while athers
would vehemently opposc the idea. Averling the federal threat
has depended more on the level ol political influence of the
lobby from the different states.

The intensificetion of these centrifugal forces led many
Nigerians to openly guestion the wisdom of the continued

™ 1hid.
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existence of the couniry as a corporale entity, There were
erpwing voices ol people from dillerent parts of the country,

calling torthe restoration of true federalism, or the restruciuring

of the country inte a confederacy or even oulright secession.
There were also calls for the establishment of sate police and
resource control. In short there was so much discontent with ihe
Nigerian state that many sections of the Nigerian society felt
vulnerable and had to tum o more fradibional forms of
sohdanly such as cthnicity, religlon and regionalism  for
assurance aboul their securnily and hvehhoods. People were now
more mehned to look up lo ther rehgiouws, ethnic or geo-
palitical ilentities for refuge rather than 1o the Nigerian state, ®°

Since 1999, the mantra of the declaration of state ol emerzency
assumed the function of the sword of Damocles over the heads
of state Covernors in Nigena, particularly those who have fallen
mto disfavor wilth the ruling political power or seme powerful
faction of the elite or some hegemonic political, or regional or
sectarian or ethnic majority or a combination of these forces.
Consequently, the threat of the declaration of state of
cmergency on perceived errant govermors has become the
veritable instraument used by the federal government to whip
lhem back to order and keep them under the finm control of the
dominan! ruling and govermning political classes,

Hence the fear af the declaration of siate of emergency has
become the wveritable source of polincal wisdom [or the

Onyeweakean, O, Efiofor L,"0nly Soversign Mational Conference ¢can save
Migeria from Collapge”
bipezhallmark. comdindes php permalink 6350 kiml, Accessed March 1. 2012 a2
GO0 pae Soe “Mational

Coference must Comply wath the Constatution - Senate,”
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Governors of Nigeria. Most Governors believe that there has
heen @ daliberate displocemient of the actual meaning of state of
cmergency  from whal has been prowvided in the 1999
Constitation. 1o one devised by the dominant muling and
governng class te serve their parochial pulitical sell-inlerests as
awainst cenuing national interest. To survive they must tead
through the mine lield with steady circumspection.

The ides of the declaration of stale of emergency bhas becomc
suspect and highly politicized, because of the tendency of the
exceutive branck of government to wield it as a whip against
apposition politicians or “undependable™ Governors i Slules
cotralled by the raling party. Properly. used, it should be
reserved for moments when the survival of the nation 15
seninely at risk, However, as will be shown belowr, the lalling
back on the spenl emergency mechamisms under the 196
Constitution, by Premsdent Olusegun Obasanjo, in proclaiming
states of emergency i Matcau and Lkiti States, was both
dubioug and preposleious.

Froclamation of State of Emergency in Plateau Stale in 2004

Fhe Proclamation of state of emergency in Plateau State by
President Oluseun Obasanjo, on Tuesday, May 18, 2004
hrought to (ke consciousness of Nigerians, especially  the
aoverning aml aling politival classes, the enonmous emergency
ponaets vested an the President by the 1999 (Constitution ol the
Federal Republic of Nigeria and the limitless opportunities
apened 10 a despotic prescdent to abuse them, The entire process
ol the Proclamation of the siate ol cmergency came so swiftly

S Qeetiiation of emergency Ruleis Platzau State of Nigeria by President Clusegurn
*basanio, Lrfobo Historical
saciety btk e waad oo rgfnipoidelta Ted Govt/ Federalism/ emergencyrdid

plateau_obgzanjo, htmb. Accessed 2972/12
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and forcefully that no room was left for consultations -and
debales even m the relevanl legislative houses at the natianal or
state levels. There was ng opporfunily e scquaint both the
public and the incumbent governing ollicials of what was really
gomg on. A willing National Assenibly, which should have
aeted as the true representatives ol the ordinary people, and
subjectad the President’s request for the Proclomation of stale of
etnergency in the state to serious scrutiny through enlightensd
and  dispassionate debates, caved in to a2 tempestuous
presidential  will. by cheaply abdicating this  important
democratic role. In the final analysis, the National Assembly,
simply rubber stamped the exeoutive proposal, without debating
the legal issues invelved or pulting up any attempt of a
respeciable dissent.™

The summary of the [acts in respect of the developments in
Plateau State were thal the State hod experienced sporadic but
escalating ethno-religious conllicts that started  during the
military era m 1994 between Hausa'Fulani who are mostly
Muslims and are regarded as “settlers”™ and the indigenes made
up ol the Berom, Anraguta and the Afizere who are larsely
Chnstians, By 2001 the conflict had greatly escalated and had
assumed seelarian dimensions, sacking in other Muslims and
Chrstians on cither side. Betweon 2001 and 2004, the conflict
had spread like wild fire Fom the Northern Senatorial Zone,
through the Central Senatonal Zene and voming o a head in
2004, at Yebwan Sheadam, in the Southern Scenufurial sonc,

e Clogbardiyan, K, Dkanwa, Land Ogbu 4, “Pleteay: Dhasanio Secks Emerpency
Powwers.” ThizDay wews, Blafra World News. Svisilabic ot

httzdnaws blafranigerizwortd. cemndfirchive 2008 mayd 26001 1 html, Spcessed on
Warch 3, 2012 at 2.00:m
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were allacks, reprisal allacks and counter-reprisal atracks along
seclarian hnes, led 10 high death toll and wanton destruction of
property.

It is submitted that the destruction of lives and property were
heinous enough to invite extra-ordinary action on the part of the
Migerian statc which 1s charged by the constitution with the
security and welfare of the people. There is no denying the fact
that there was actual breakdown of public order and public
safely mm those parts of Plateas State, especially Yelwan
Shendam, requiring extra-ordinary measures to restore peace
and secunty.

Thus, the President had constitutional power under such
circumslance to issue a Proclamation ol cmergency. The
Presidenl also acted constitutionally when he published the
Proclamation in a gazette and transmitted same to the two
houses of the National Assembly for approval by a resolution of
two-thirds of the majority of the members. The constitution
vests discretionary power on the National Assembly to consider
the situation and decide whether or not to pass the resolution
approving the Proclamation,

In exercising this power the National Assembly is required to
consider the circumstances listed in section 305 (a-g) of the
1999 constitution a3 conducing the Proclamation of a state of
emergency.  However, the National Assembly  rather than
exercise its discrefion in the interest of democracy and the
ordinary citizens, allowed ils discretion to be fettered by a
dictatorial President and were simply railroaded into approving
the Proclamation withoul scrutinizing the legality of the
msturnent, Consequently, they might have been oblivious of
the fact that the extant Aulomey General supported the
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Proclamation with & spent legislation, the Emergency Aci of
Nigeria of 1961.%

This gave the President a wide open door 1o engage in
illegalitics that seriously violated the constitutional provisions
on state of emerzency. These illegalities include:

The suspension of the Governor and members of the State
Houwse of Assembly.

President Obasanjo appeinted a Sole Administrator (o replace
these democratic institutions contrary to section 11 (4} ol the
1999 Constitution.

There was also fuilure on the part of the National Assembly 1o
exercise its discretionary power judicially and judiciously, They
would have discovered that an expired legislation had been nsed
and that it was unconstitational to susperd  democrabic
institutions contrary 1o the letter and spirit ol the constitution.

It is, thercfore, unloriunate that the Supreme Courl, in the case
of Plateau State Government and another v, Aliorney (reneral of
the Federation,™ missed the golden opporiunity to correct thase
illegalitics when it was seised of the malter Tor constitutional
interpretation. This vacuum remains unlifled till this day. In
prepusterous self-restrain, the Swupreme Court struck out the
claim of the Platzau State Government an the ground that i was

B I 2004 when states of emergency were slarnmed on Platcau and Ekits Stutes,
the Emergency Powers Act,

1961wl the Emergency Powers § Genen:l Bewulations) 19610 made under
szction 65 of the 1560 Conatilitio

were 1w fnnger existing Jaws in Migena. In s the tndex 1o the Laws of the
Federntion, 1950, cteporically stated

ihat the Eincrgeney Powers Ast 1951 had been “ccctbed” and V'spent™
200060 ALL FWLER pu 308
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not aulthorized by the Sole Administrator whe was himself a
respondent m the matler, Professor Ben Nwabueze who jointly
wrole the brief wih Chief Rotimi Williams and had argued the
matter before the Supreme Couort has rightly condemmed the
action ol the Supreme Court as “denial of truth, and justice out
of fear of a dictator™, referring to President Oluscgun
Clhasamnjo,

Proclamation of State Emergency in Ekiti State in 2004

In the case of LCkiti. there was a serivus constitutional crisis,
creating a clear and present danger of actual breakdown of
public order and sality in the State, There were sporadic actual
breakdown of public order and safety i some parts of the Stale
particularly in Ekit, the capital of the Stale,

The Governor and Deputy Governor were impeached in
controversial circumstances, allegedly masterminded by the
Peonomic and Financial Crime Commission (EFCC) They
were charged with operating foreign accounts and corruption,
and illegal diversion or transferring povernment funds and
receipl of illegal pifis,

The LFCC allegediy abducted the members af the legislature ta
a secluded location and coerced them to sign the impeachment
notice, The panel set up by the Chief Judge to investigate the
charges was rejected by the Legislators because they were
thought to be loval to the Governor, The Speaker requested the
Chief Judge to constituee a fresh pancl and when the request was
lumed down, he (the Chief Judge was suspended) and replaced
by another Chiel’ Judge appointed by the Speaker, The now
Chief Judge constituted another panel. The Panel constituted by

* Muahueze, B. “udicialisn and Good Goversance in Afriea,” Mimerinn Institwio
of Advanced Legml Soudizs.
Ahygu 2009,
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the suspended Chief Judge ronically found the Governer and
his Deputy guilty, while the panel cunstinured by newly
appointed Chiel’ Judee cleared them, therchy resulting in o
[asco,

A situation was created where the Governor and his Deputy
continued to claim they were still lawful holders of their
respective offices while the Speaker who had been sworm in b
the “acting Chief Judge” claimed and lunctioned in the same
capacity. It was this {iasco that led to the Proclamation of 2 state
of emergency in Fkili State and the appointment of a Sole
Admimistrator to run the State in the interim,

Like in Plateay State, a spent legislation was illegally deplaved
by the President as a legal basis for the Proclamation,
Consequently, the Governor and Deputy Governor ol Ekiti were
suspended and replaced by Sole Adminisirators: the members of
the legislative houses  were  also suspended  without
remuncrations and the freedoms of the cilizens ol the Siates
WENE testricted,

The question of the legality or otherwise of the actions of the
President generated intense debares among politicians, jurists,
lawyers and academics. Meanwhile, the Govemars ol the two
States and members of their State Houses of Assembl ¥ were lefi
dazed, confused and helpless. Tt ook some lime before thew
could gather themselves together and begun to ask the relevant
Questions belore seeking legal redress,

Proclamation of staie of emergency in Weslern Kegion of
MNigeria in 1962

For the avoidance ol doubt. the recent declaration of states of
emergency in Plateau and kil States were not new in Nigeria.
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The first time a stale of emergeney was declared in Nigeria was
in 1962, in the Western Region on May 29, 1962, The Prime
Minister of Migeria, Sir Abubakar Talawa Balewa, broughe a
mation in the House of Representutives declaring a state of
emergeney on the Western Region pursuant to the Emergency
Powers Acl of Migeria, 1961 and Section 65 of the 1960
Constitution ol Nigeria, According 1o the Prime Mimister, "A
political ¢risis developed within the Action Group, which was
the parly in contral of the government of Western Nigeria,
Following the crisis the national executive of the party deposed
Chiel Akintola as depuly leader and asked him to resign his
appointment as premier of Western Nigena,™

All effores by the Prime Minister 1o gel the impasse resolved
constitutionally Lailed untl he was removed by the Prime
Minister and replaced by another premisr. Two unsuccesstul
attempts were made to hold meetings of the Western House of
Assembly, bul the first one ended in a vielenl uproar and
disorder. An atlempt to hold another meeting under police
proaction resulted in a far greatwr uproar and commotion than
the carlicr one, As a result the police cleared the legislative
chambers and locked it up. A state of emergency was slammed
on the Western Region, the premier was removed and the State
House ol Assembly was dissolved. A Secle Adminsstrator was
appeinled 1o govern the region in the interim by regulations
made by 1he Prime Minister and approved by the Natonal
Assernhly. Various rights of citizens of the Western Begion
were vinlated by these regulations.

Il was to avoid such misase of cmergency powers by the
executive that the makers of the 1979 Constitution included
inportant safeguards i the constitution 10 prevent a repeal of
the abuses of the 1961 Emergency Powers Act in 1962, Section
305 of the 1999 Constitution shares the powers of the
declaration of a slate of emereency between the President and
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the Legislalure, with some residual power to a fovernor to
volurtarily invite the President 1 proclaim a state of emergency
in his state or part thereof if he/she deems 11 necessary,

Section 11(4) prohibits the dissolurion of demoecratic instilulions
including  the exeeuwtive and the legislature. So  long us
conditions do not prevent the State legislature from meeting 1o
carry out their legislalive [unctions, they would continue 1o
carty out such functions during the state of emergency. But if
this is not possible, the National Assembly would take over the
law making functions of the state legislature. The Governar will
continue 1o function albeic under conditions of restricted
powers, Considerable restrictions will be imposed on the
democratic Ireedoms of citizens under the supervision of the
mulitary posted (o contain the situation,

The Recenl Proclamation of States of Emergency in Parls of
Plateau, Yobe, Borno and Niger States

Recently, the over three decades of ethno-religious conflicts in
Northern Nigeria escalated into full blown terrorist attacks of
secunity structures by a militant Islamist sect popularly called
Buko Haram i, among olhers, Borno, Yobe, Bauchi and Kano
Slales. Additionally, the sect has attacked securily personnel:
rehigious siles; especially churches and innocent citizens: it has
recefitly stepped up its wartare by increasingly deploving
suicide hombers (o make these attacks more lethal and dramatic.
The recent attacks by suicide bombers al the Catholic Church
Madalla in Niger State, the Church of Chrisl in Nations and 5L
Finharr Catholic Church in Jos and earlicr on the Uniled
Nations Regionul complex m Abuja, as well the devasiating
detonation of Improvised Explosive Device and mndiscrinyinate
altacks on civilians und sceurity establishments in Kano city,
sent a strong message 1o Government about the magnitude and



128 Nigeran Marianal Hiwar #ighye Commizsion Jowrnal

seriousness of the threat posed by (he militant Islamist group to
the conlinued existence of the nation.

On December 11, 200171, President Ebele Jonathan Goedluck
declared states of cmergency in 14 local govermments in the
froubled four states, Borna, Yobe, Plateau and Niger “to rescue
public order, peace and security n the Federation™* Tt remains
inexplicable why Bauchi and Kano States were left out despite
their historically established reputation for wvislent religious
conflicts.

President Jonathar took a differemt approach to President
Ohasanio’s when he declared a State of Emergency on Plateau
and Ekili States. Instead of declaring it over the cntire states, he
restricted it to specific local governments considered the
epicenires.” He lell the democralic institutions imtact. In other
words, he did not suspend the Guvernors and their deputics as
well as members ol the State Houses of Assemhbly in the
affected States. He also left the Chairmen of the allected Locul
Governments intact. President Jonathan also urged the political
leadership of the altected areas to give maximum cooperation Lo
law enforcement agencies deployed to the allected communities
{o epsure that the situation is brought under control within the
shortest possible time. On the whole the proclamation of state of

e Barna State ;o Maidugirl Metropolitan LGA B) Gambery Ngala LGA £
Banki Bama LGa d] By LGA &) Jers LGA (i) ¥oba State a) Damaturd LGEA oy
Geidam LEa ] Potskumn |64 d) Bunivadi-Guba LGN 8] Gasua-Bade LGA (i)
Plateau State a] los Morth U5A Bl Jos South LG54 ¢l Barkir-Ladi LGA d) Riyom
LG8 (iv) Miger State o) Sulsja LGA Ser “Boko Haram: Read lgaathan's Declaration
ol State of emerporoy Address” hipfwww.vanguardngrcem/2011/12 /koks.
hararm. Vanguard Decmber 11, 2011, Accessed on 2028, 2012 at 7.00am

o*The mplications of  Declaration ol  Emergency  on Plateau
state. "l S0 heressengern e L dcransodbebruary, 10, 2012
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emergency by Goodluck Jonathan was better received by
Migerians than the earlier one by Olusegun Obasanjo,

CONCLUSION

Although the concept of emergency has not been given the
attenteon 1l deserves in the constitutional jurisprudence and
academic discourses of many counlres, emergencies have
always heen existential to all community lile. Emergencies are
always occurring and posing fundamental dilemmas to normnal
vonstitutional operations of many countries,

The history of the exercise of emergeney powers in Nigeria
reveals two issues; (he inadequacies ol the succeeding
provisions on emergency powers and the elforls during each
constitutional momenl, since independence, by Nigerians to
improve these provisions by furnishing more safeguards against
violalion of the rights ol individuals.

These cliorts notwithstanding, the executive branch of
government has  persisiently politicized the exercise of
emergency powers and used il 1o whip errant State Governors
into line, o the extent that emergency powers have lost Ltheir
rcal meaning. Today, emergency powers are perceived
particularly by politicians of the opposition and “erram™
govemars of all shades of opinion as instruments of repression
and domination

This should not be so. Properly understood and applied,
emergency powers should be accepted as uselul mechanisms for
reinloreing constitutional principles to ensure the survival of the
nation and the constitution itself. Emergency powers should
serve us tools of preventive secwrity policy-making  and
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management. This calls on scholars 1o aceord adequate attention
to the examination, documentation and publivation of this
important  phenomenan of  constitulional  governance. They
should endeavour to examing the nalure, meaning, scope and
impact of emergency powers on constitutional jurisprudence
and provide clear and implementable guidzlines for the proper
regulation of the cxercise of emergency powers in Nigeria,”
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ABSTRACT

The child iz a very important member of any sociely -civilised o
otherwise. Thergfore, the development of the child & a
responsibilitv not only of sovernment but also of the entive wrlabal
commuinity. fn Nigeria. an otherwise good practice of the almajivi
has turned info a social miliew that & begsing the mind of every
well-meaning Nigerian and indeed the global community,. The
pracitce, which hithevia promaoted the ohild's right o education,
now prometes demial of other basic rivhty ke shelrer. food, kealth
care amd love gy well as the very vight the practice lends to
promote. [n light of the above. the paper advocares the
reformation of the almajivi practice paviicilarly i1 the northern
prart af the cauniry wheve the practice is most prevalent,
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‘Wigeria®, ‘international law’

*. LLI (Abuja), LLM iNottinghaml, BL {Lzgos). Tapariment of Public Law,
Faculty of Law, Ahmadu Belle University, Samn, Nigera.
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INTRODUCTION

Once again, Migeria 5 at a crossroad. The prommses of
democratisation have heightened individual hopes for a hetter
life and overall socictal development. However, illiteracy is on
the rise. population 15 Mcrcasing sismilicantly, poverty is
deepening, unemployment 1s pervasive, and the corresponding
socio-ceonamic crises are plunging the country 1oto a complex
quagmire. Consequently, children have been relegated 1o the
background. For the past lifty-four years of independence, the
rights of children have sullerad mussive disregard and neglect
with child prostitution, sireet hawking, child libour, destitution,
malnatrition, child abuse and exploitation becoming common
practices in the major cities ol the country, A key child right
issue reflecting years of neslect in Nigeria today 1s the rights ol
children to education for a promising and meaningful future. OL
particular concern is the peculianty of the northern region in
terms of relpous  and  cultural homozeneity ' where an
averwhelming majorily of the people of the region are Hausa-
Fulani and Kanuri Muslims whose historical experiences have
always comne to the lore in mosi key nalional debates on the
political [uture of the country. Since the 15" century, the Hausa-
Fulanis have remained predominantly Muslims with thew
unigue cultural and religious practices in respect of learning and
education. Their method of leaming is characterised by general
Islamic teaching methodologies with much {lexibility and
freedom to travel far and wide for the purpese of acquiring
religions knowledge. Colomaliam had significantly changed the
socio-cultural and ecomomic bases of this region. With its
imhoed individualism and distegard for religious cducation,
colonialism engineercd the adulteration, discontentment with
and dislocation of this system of education. Since independence,
religious education has been rendered umimpartant i the
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sovernmernl’s scheme of things and few adminssirations have
struggded 1o control and “modernize’ this system ol education.
I'he recenl of such efforts was the Federal Government policy
of building afmapivi model schools to ensure the integrtion of
thi= system of education into the Western oriented svstem of
cducation and eliminale the cbhnoxious or ehjectionahle aspects
ot the almadivi eysiem,

This paper examines this new policy in the light of general
right to education of the wimeajird child as provided under bath
inlernational and rational human rights instruments. It identifies
the objectionable sspects of this system of education and
examunes how the duty bearers are faring in reality with regard
b the aclualisalion of the rnight to education, It linally cxamines
the olTivial responscs and weighs their general elfectiveness in
light of the experivnices and cfforts designed to eliminate the
objectionahle aspects of this system of education. The paper
argues that several legal instruments provide the legal basis [or
the protection ol the child. The central guestion of the paper
therefore 15: could the objectionable aspects of the wlmajir
avstem be brought 1o @ complete end through existing human
rights framework on the rights of the child in Nigeria? If so,
what should be the suilable, convenient and most effective
approach to the issue?

The paper first lraces the system of the almaiivi and its
impact on our collective  exsstence. Sccondly. the paper
exymines the legal framework (or the protection of the child,
which 15 against the horrific aspects of the almeagin practice.
The third aspect of the paper illustrates the way and manner of
salvaging the afmajivi practice using the child’s human right (1o
development) approach as a basis. Fourthly, the paper identifies
potential  problems that could militate  apainst  ellective
realisation of the human rights approach and at the same time
identifyving measures that could deal with them.
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ALMAJIRT S¥STEM OF EDUCATION: TRACING ITS
RELIGIOUS, POLITICAL AND ECONOMIC
DYNAMICS IN NORTHERN NIGERIA

The word “aimafivi” is a Hausa term that denotes differeni
things depending upon the context and perspective. Originally,
it was derived [rom the Arabic term “alruilfaiiv’, which means a
migrant.' In the Nigerian context, il could mean a boarding
student of Islamic studies: a student learnimg the science of the
Quran {revealed Book of Almighty God) while committing il to
mmemary; or a small child sent to an ttinerant teacher to learn not
Just the Islamic religion bur also to pursue a means of livelihood
for himsell, his teacher and famil ¥ioOr even, to many
uninformed Nigerians, # besgar = In Hausa language, alfmegin
means the child student; almajirad is the plural of admaiivi and
altafiranci is the process or practive of learning, travelling an
all that come with it. The school itself is called makaranar wdfo
or isangava in Hausa language, Historically, it was rooted oul
of the rcligious ebligations on Muslims to leam the Quran and
acquire knowledge for this world and the hereafier. The
Almighty God said “this is a blessed Scripture We have sent

I MANuwhe'n AK, Tsofe. 5.0 Dabangids & NI Lawal “Probierns and
Prospects of Integrated Almaiid Bducation io Worthem KMigema™ Scientine
Joural of Pure and Applied Scrences (20137 213 125-152- MLT. Ahzigha
“Cireumventing o Superimpozing Poverty oo the African Child? The
Almajiei SByndrome in Morthern Miseria®” Chilidlood in A fica (200 101y 19-
24; AL, Fada Faotors Frerpetigting the Almglive Sveten o Edvearion in
Northern Nigeria: A Caze Swdy of Zovia and Em troes, Kodang Smte
(Lnpublishod Thesisy Ahrnadu Eella Llniveorsily, Laria.
bt L 96, 2200 65 B RO s Taitsl vy L 2345078 2605/ | Factors % 20 eme
Batingt a2 Orhe % J0A mAiinits 20 S vatem o a2 0F duval iog S 2054 MiNprih
emtad IMiger ’.“-33:'.'&‘:2':!leL'uac’:ﬂ'.Eflil'ldx-‘-LhEIf'r-.”'a’r.!l:}'L’.nr_jaﬁ':?ﬂ.tn:_‘.'.e&:l'.l}'.:n-1r
ons S 2 adunate 205 atemldl (acoessed 10/0 0,201 3 I
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down o thee in arder to be mediated 1.tpm1”.:1 The prophel was

reporied o have said,
“IF gnvone bravels onoq road i osearvch of
kreeradedee, God will cause hin to travel on
e of the roads of Paradise. The angels will
fower their wings in their greal plegsure
with one whoe ascekr  fmowledze, [The
infabitants of the heaveny and the Farth and
fevend the fish in the deep waters will ask
forgiveness  for the learned man. The
snperiarity of the fearred over the devout is
ke that of the moow, on the night when it iy
Judl over the rest of the stars. The learned
are the heirs of the Prophets, and the
Praphers leave (ro monciary irherifance),
thev leave onlyv nowledze, and he who fakes
it takes an abundant portion™

The prophet sent out his companions o teach the followers the
Charan and ather religions prescriptions. There was an intimate
attachment between the teacher and his students and the
mosques served as centres of leaming. There were no specilic
curricula and the teachers received no payment for their services
because it was a religious service and their rewards were with
God. Because of the increasing number of students, the later
successors of the prophet (Caliphs) introduced salaries to the
leachers paid out af the public and endowment funds. In the
words of Kahim™:

“the schools survived largelv because the

tcactiers were following the steps of the

A Ulurnn 32N,

4 Adva-Diamoeced, Haduh VA3

3 1 Rabim “Policy on Almajirai Sysiem of School: [mprovement or Cosss™
AH, Yadudu (ed) e Comeeprion pad fmpiemeniation of Social Podes
S drate [1990] proso.
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Prophet  and  hix  companions &y not
reguesting oF accepting compensation for
teaching the Quran but rather used fhe
raing and wealth in their possession  and
cawehie for the sake of Divine rewardds,”

According to Ibn Khaldum “wravelling to acquire knowledge
and meet eminenl scholars 15 an essential project for the
student™? In keeping with this tradition, many Muslim counlries
retain this Islamic teaching method in the form of Madrasa,
Kutlab or Makiah, These [slamic schools focus on leuming the
Quran, Al-Saud’ argues that:

“from his tender vears the Muslim child

heping his edwcation by Imowing how (o

read, then 1o understand and to commif o

IRy the .f.:u.!'_'.: raxe. All the ather facet of

the curricula of that Islamic education are

hased upon the kmowledge of the Curon as

the core, pivet and gateway of learning, ™

A key frature of this system ol education is the umity of
knowledge, theory and practice because one of the aims of
Islamic education is “the Tull realisation of the numerous
potentialities of the individaal ™"

Therefore, almajiranci is a similar version of this Islamic
education system, which is predominant in Northern Nigeria. It
is an informal Tslamic system of education cxclusively for male

& Ihid pp. 87,
7 Ibid pp 24
B Subeiman, MM.D. (19907 “Towards a Mew Social Order o Kano: A He-

examinnton of the Almajiranci System™ im0 AL Yaduda (edy (13590 The
Comception and foplementation of Soviad Policy in Kanoe Siate, (1990) pp. 5%,
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children, which starled with the coming of Islam into Northern
Nigena. i.e. before the coming of Furopean powers (or western
education).” In the 16™ century, the Songhai rule over Hausa
land mfluenced the development and expansion ol Islamic
education system. As dovumented by Suleiman “the gradual
expansion of the international connection of the [lausa people
wilh the Muslim world —the Sudanesc states (Mali, Songhais
and Homo) and later North Alvica represented various stagzes in
the development of Islamic education among other things. ™"

The Jihadists of the 18™ and 19" centuries maintained and
encouraged this lzaming tradition. In fact, it also “survived and
relamed its comprebiensive character despite colonial onslaught
on the socio-economic structures of the people,”™' Lord Lugard
asscrted that, as at 1914 there were aver 24,000 glmajivt schoals
in Northern Nigeria. As noled carlier, an almajin is legally
speaking a child as comtemplated by existing national and
international instruments applicable and enforceable in Migeria.
This applies to the various nomenclatures, or classes whether as
Kodo (infunt) normally beiween the ages of 3-11. Titibiri
(adolescent) between the ages of 11 and 15 or to alder ones up
to the age ol 17 known as gardi (Adull).”

As noed above, Islam as a religion cncourages people to
travel or migrate ‘far and wide' to amongst other things, seek
for useful knowledge. Conventionally, there is wisdom and
cxperience in lrvelling wide for knowledge, The prophet
Muhammad (PBUILD  admonished his followers to  seck
knowledge as far as possible, In a report, the Prophel
Muhammad (PBUH} said, “seek knowledge as far as China”

) AB. Falunwa fhistary of Edecation in Mgerio London: Georpe Allen and
Llovdn Ltd. {1974).

10 Suleiman Ok it node 9 ppa1,

1T ffed pp Ak

12 Yushaw op it nute 1 & Fada op cit aote |
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(being the farthest distance from them then).” The Muslim
community based on this and other similar admonitions on the
nselulness of knowledgze adopted (ravelling and migration
outside their nalive homes in search of knowledge. Nerthern
Nigeria hased on this philosophy and being predominanily, a
Muslim delineation practiced and institutionalised this system
helore it was adulterated and transformed into something
differcnt. The practice was al 15 pinnacle berween 1804 and
1903 under the Sckota Caliphate because then, the Caliphate
unlike our modemn governments was able o supporl learming
through Zedkkah (tithe).”" The Jihad cra was the [irst time in
Hausa land when those at the helm of public alfairs took
interests and measures aimed at the education of the people. 2

Il is important to cmphasise thal onginally, elmaifranc
starled only as a process designed for acquisition of knowledge
rather than sccking for or a means of Hvelihood through
begging. Parents took their children to distant places and handed
them over to ‘learned” persons called Mallam (in Arabic
Mu allim) to learn how Lo read, write and apply the Curan. The
communitics where the children are taken in their ordinary
African communal scnse acted as hosts (o such migrant
children, providing them shelter and focding free of charge,
becanse as the African adage goes, ‘it takes the village to raise a
child' and that ‘a child belongs to cveryone’. These arc

[3, The wielhenticity ni  this narcation P daubtind Ses
hitnwrww, sunmich.oresoupsesshdith ctlub_jlm b faccessed Stk October
2013

14 Fada op cit note 14 A, Sule-Keno, A "The Adiraiird Phenomenon 3AF and
Populatiom Tssees in Morthern Migeria™, A Srudy of Quranic Schoel Mupils in
Sukato and Talata Mafaca (Lnpublished) (1997

15 MDD SuleimanTowards 2 New Social Order in Kam: A Re-examinaticn of
the Almajiranel Sysiem” m A H. Yadudu (ed) Tiwe Conceprion  and
Truplementation of Soctal Melicy i Ko Kicure €1,
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however, relics of bvpone davs because as the society became
more individualistic, tewing away from the traditional Alncan
communal order, people became wary of L.|'Iﬂllt'||- This was
another conseguence of colomal dommation.” The almeaiivi
who relied on those communitics [or food and shelier as
charitable cndeavours was no longer enjoving [tom such
largesse. The Mallom who presumably acted and stll acts in
loco parentis 1o the children was himself and still is sustained
through charity and could take care of neither himsel! nor the
kids under his care. Tn practice, the senior almajived (aged 16
and above) hardly engaged in begging for alms (bara) but oflen
cngage in other jobs such as pedicure. knil caps, sew drosses,
cobbling, etc. But those under 16 yzars often engage in begging
fur food or alms and perlorm some menial jobs. This clearly
brought out the ceonemic capitalism in the system. In the words
of Suleiman'’

“in general they provide a very cheap

source of labonr und therefare consiiule an

economic categery. Whereas in the early

period  of  industeialization  in Griiain

children of this ave bracket were among

those who were thoroughly exploited and

dehumanised in the name fechnological

revolution, here _..a dependent neo-colonial

capitalist economy hay brought the same

phenomenon  of  child  labour aned

exploitation all over the countiv in different

Jorms. S0 although  the ﬂfmajra iy

comstitute a nuisance! !, their existence cun

be explained by the logic of capital- the need

Jor cheap labowr, rural proletarianisofion

and increasing poverty which are the direct

16, thid.
19 Fhid pp 94-95.



{fovwvards The Promotion OF Children s Rights T 239
Edueation And Development fn Northern Nigevia:
The Almapiv Institution In Perspective

resit of  capitalise development
peicies...chidren wmigration from rural o
wrban contre way never part af the featwre of
fslamic  education  in  the  pre-colonial
perfod. . _the problem is o historical one. ™

Any reform tha is oblivious of this secio-econamic reality is
bound 1o fail.

THE VULNERABILITY OF CHILDREN:

INENTIFYING THE PROBLEMS

From the ubove narration, it is clear thar the child having been
deprived of parental care and love from early childhood and
sent nto the wilderness (o seek knowledge became savagely and
desperately in need of survival, The adriafivi s only option was
+ to go from door to door and later 1o take unio the-streets o beg
for food and money (alms). While begging, the afmeayiv usually
in & group of two or more uses heart softening words that tend
to appeal to the conscience of his audience.' For cxample, the
almajivi would remind the audience of their moral obligation (o
help in order to gain God's blessings, after all God ordains
charity as precondition o worldly and heavenly rocward. The
Prophet Mubammad (PRUH) said af separare times that, “the
believer's shade on the Dav of Resurrcction will he his
charity™'¥ and that “every acl of goodness is charity™ *'Tn other
cases, the almaforr would show how nungry he is and how

1% LM Usman “Assessing the universal husic sdugation primary and Kormic
schonls® symergy for Almajini street bovs in Wigerie” Dnernationad Sousial nf
fdnranoial Managesen (2008} 22 71 6273

19 Al-Temidhi, Hadith 404,

N Suhih Musline 1ladith 494
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willing and available he is lo perlorm the oddest menial job
avalable just to survive.

The paradox hewever, 13 that as imdicated above m those
garly days, i addition W learming, the aleafird leamnt trade as he
grew into manbiood. Thus, the afmaion rendered menial jobs and
in fact virtually all labouring jobs and provision of services such
as cobbling, Barbing, buikling, sinking of wells, Hyde and skin,
nail cutting, trading etc. Some of them became famous and rich
swpassing  even the orsginal  mhabitants  of  the  host
communitics. Lnarauably, migrants such as the almajiri have
conlributed positively to the development of cities not only in
Morthern Nigeria but also in other parts of the country. This is
because this category of people has the desite, puts and
perseveranee W omigrate “far and wide' for ‘legitimate ceconomic
reasons’. Out ol despicable circumstanees, they have been
virvelved in the provision ol vanous services wherever Lthey go.

The resounding guestion 15 whal has made this practice Lo
continue  unabalted  Generally, the prime  cause ol this
degeneration has been negleel by both parents and governments.
Cn the part of the {ormer, the reason could be two lold: posilive
and negative. On the positive side, there is genuing inlention on
the part of parents to sered their children 10 seek for knowledge,
Oy the negative fold however, the practice could be associated
with poverty, ignorance and bandwagon following, Poverty has
however been identified as the major reason why parents send
their children to kecome almajival”’ Moreover, the system

21 5 Abubakar “Almajice: Rome Home Treths”™  Dailvorust MNewspaper
rtpesdwilvimostan fmdes phpden omnsduesdiy-co lumneS 209 -alma e
gomic-home-truths-i acecsscd |G IO2013Y ; See also
Woban et al op oo oot 12 13 Thorsen ~Children Berging for Qurime Scheosol
Masters™ LNICEF (2002}

s e Lot wenreyenplis overview 6385 Bml. (accessed 12th Outober
2013

LG. Thzjeh & LL James “Prostsion CF Fermal Educanon o Almanns: The Role
of Libraries"Ewropean Scicntific Jourmal (20120 8 (15} 28-108; LM, Usman
Fhosewiny the universul basic educotion pomary and Kerume zchoots’
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seldom takes care of the primary needs of the people especially
those of the children, This places heavy burden on them to
provide virlually every human need for their families with Lirtle
or no governmental intervention.  There are other issues
invalved. For instance, northern Nigeria 1s one of the parts of
the world where polveamy is unregulated and practiced without
much cavtion. Although Allah permuts His servants lo marmy up
e & maximum of four wives, ideally, certin preconditions nesasd
to be satisfied first™ For instance, the man should be ahble to
provide the basics of Lt such as food, shelier, health,
sanitation, securily ele, There is a presumption that polygamy
presupposes more children, thus the hushand should make
provisions Tor them as they come. Most imporantly, Allah
enjorns that for His servants o engage in polvgamy they must
be predisposed to act justly at all imes amongst the wives.”
Elsewhere Allah (58WT) says that:

“Vou will never be able 1y do pevfect justice

hetween wives even If it s vour ardent

derire, 30 do not incline tao much fo one of

them 5o as to leave the other hanging. And if

vou do justice, and do all that is right and

Jear Allah, by keeping away from all thai s

wrong, then Allah is Ever (Mi-Forgiving,

Most Mercifid, ™

symetgy for Almape sireet hovs e Migena”  feirmoniconad facnal of
Edueational Margeewiont (2008 122 (11 62-T3 & A Sule-Eano "Destitution
and Alrmapitnd an Morthers Bigeria”, Tan 1 New Migeeian on Sondagy,
Feamunry Z2nd, 1098 11 - 13

22 Quran 43

23 [uran 42

24 Qurtan4:124
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Poverty thercfore is & major cause of erfmajiranct. Sule-Kano
sugoests thal Strucural Adjustment Programme {SAP} [urther
worsened (he economic condition of Migerians during the
19802 This was because the policy adversely aflected jobs
and subsidies enjoved in health, cducation and olher services
enjoycd by :"'-.-ig-l_‘Ii_tll_']:;,“ﬁ Traditionally.  African  socictics
cherished large families. Africans consider children as asscls.
Historically the progress of an agrarian family depended on 1ts
large size because in reality paid labour wias not recogniscd, As
a duty, every member of the family participated in large
numbers to (il family larmlands and even helped other
menbers of the communily as a neighbourly gesture. For this
reason. men married as many wives as is permissitle in order to
procreate. Flowever, us noted above, the socicly hecame
capitalist and individualistie owing 1o external penetrations,
Western civilisation and its attendani characteristics such as the
use of meney as the medium to get goods and services affected
the crstwhile communal and cgalitarian settmg known to
rraditional African socielies. The size of the family hecame a
burden 1o the family heads that must provide the necessaries of
life to the entire household. This was indevd a herculean lask
and here was need 1o take care of the situation, One possible
way was to reduce the amount of responsibility by pushing it
clsewhere. Henve, parents took their children/wards to other
places ostensibly to seek knowledge. Nevertheless, beneath this
knowledge escapade was an opportunily for them 1o reduce
familial responsibilities. OF course, this was convenient to less
privileged members ol the society and the almafirai come from
this group, Childrenfwards of the allluent and royal familics
rarcly leave the comlort of their homes for this purpose.
Whenever they did, they made proper arrangements for the
wellare of their kids,

25 Sple-Eonooor oo nete Lo,
26 Fala o oo nete 1
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Thus, related to peverly is ignorance and bandwagon
following. Because most peaple in the rural areas arc not in a
privileged position to sequire (iltcred knowledge and therelure
rely on archaic and mundane sources of information, they
continue to fall victims of this practice, Famly A would want 1o
join Family B in sending their child dway o become an almajin
a5 means to reduce poverly, follow along and conveniently fulfil
the (perceived) compulsory requirement of cducating  their
children.” It must be noted however that, in Islam (25 well as
other religions) the primary legal and moral duty of parents is to
take care of the welfare of their children —"io provide [pod,
shelter, security, health, education, as well as moral and
prolessional training o their Kids to the hest of their abilities™ 2

Thus, memorisation of the Qur’an, which is largely what the
aimafiri does, 15 a desirahle {Mustahab) act only, Tt is not
commpulsory for every Muslim to memorise the Curan, even
though this 1s encouraged. But because of bandwagon
following (and of course poverly), most parents would rather
trade (heir compulsory * duty ( waith) for a desirable one
(mustahab).

With the influence of colonialism snd its subsequent
entrenchiment of western education logether with the walering
down ol the existing educational admajivi svstem, the sysiem
underwent a paradigm shifi, Tt degencrated inlo a lowly,
degrading and inhuman practice of street begging, [n the words
of Okoye and Yau™:

“instead of educating their pupils and giving
them skills gnd Inowledge necessary for

L

27 Fula Opcit note 1: Sule-Koama (1997 up git note 23,

28 Abubakar op cir none 9 pp 23

28 F Oeoye & Y X Ya'u “The Conditinn of Almajiral 1o the Morthwest Zone of
Nigevie, Kndana®™ {1 59%9) Hinean fight Monitar 14,
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Junctioning  effectively in socicty as fhey
used to, Koranic schools have deteriorated
o the extent that many people regard hem
a5 hmo morve than a breeding geound for
street beggars. ™

In cxtreme cascs, mosl of the afmariri graduate into criminals of
all grades and some unlucky ones become victims of crimes,
rityals and trallicking. Some of them became bigots, armed
robbers, pimps or tools for all sons of soctal dn::linquum:iuu.'"”
Some scholars have rightly opined that most followers of the
Muaitastine (Marwa) uprising which violently and Lru_git:allw' ook
the lives of manv and rendercd others homeless in parts I:!f'
MNarthern Nigeria between 1980-1983 were in fact almajirail’
The gimayiri system has been adulierated or corrupted such that
it becomes an undignified system, The reality today is that most
almajirai arc no longer inlerested 1n seeking for knowledge but
in making money through memal jobs and street hawking. The
almajiri thus becomes synonymous with “street begging’. The
corrupted version consists of not only children but also the
vagrant and lazy persons, the disabled and unfortunate women.
To many unimlormed, afmafiri signifies street begmng only
wilhoul understanding its origin as a system of cducation,
SANKALP opines that apart from poverty, which 1s considered
the greatest threat to the survival of the child, other hurdles
include:

“unconguered ehildhood disgases;

restricted  aooess  and  opporfunilies o

guality childhood and primarvy educalion;

distressed  hvine  conditions  (including

deniad of safe drinking waler and hygienic

sanitation fucilities); acute lack of access to

30 Fadaop efrrote 1.
31 Fadiap o nole | Sube-Fano {997 opocit note 17,
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hagic social services; and widaly prevalent
vielence, gxplnitation. ibnese and
diserimination.

The admajiri suilcrs even worse becsuse at a very carly stage of
his developmenl he is deniad parental love and care even while
his parents are alive and able Lo provide them, This is a seminal
encapsulation of what the afmajied child sulfers in northem
Nigeria, Arguahly, the situation s horrific, inhuman, tragic and
unacceplable, While some Nigerians live in  affluence,
vulnerahle children between the ages of 5 and 13 live on the
slreels facing unending suffering, scavenging for food and
shelter in the name of seeking knowledge,™

REFORM EFFORTS

However, despite- the corruption and misconception of the
svstem in recent times, the wlmafir! practice has continued unil
lhis day. So far, several attempts have been made to modemise
the almajiri system, This ranges from peoples personal clivris
W povernment inlervention. For instance, the Swmni (fzala)
Muslims who view the practice (the method and not the
teaching) as anii-Islamic (bid’a) lor dehumanising the child
established JIslamiyya  schools  where they leach  both
conventional western  oducation  and  Islamic  education
simultancously.™ However, these 1slamiyya schools are elitist in
character and rarely appeal (o rural dwellers. Isfamiyve schools
arc conunenly situated in urban areas. Again, fslamiyia schools

17 SANKALP (20039 hupwwsar, sankalp ope'ohilddevelopment {neaessed {17
Citgher 20130

33 Usman op cir note 23

34 B Loimeter “Bako Hamime The Development of @ Kialilant Religious
Movement in Mipern® Africa Spectram (20121204 137-133.
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unlike the almajiritsangava or makaranior allo are organized
as conventional schools and are majorly day schoals. The pupils
continue to cnjoy the comlort of thew daily lives from their
homes as against the afmeafird system which 15 mamly a
boarding selup enjoying the patonage of few neighbouring
lamilies, ftvan al-fsfam orpamisation has also helped m the
prolileration ol fsfamivin schools in northern Migeria with the
first one openad in 1972.% The numbers grew geometrically and
by 20(H) in Kano State alone, they had 2,881 schools and over
FH) 000 students across northern Nigeria™
Various government administrations have endeavoured to

chip in the little they can so far into relorming the system. The
first effort was made m 1959 when the Kano Native Authority
warmned parents against abandoning their children in the name of
Islamic educution and the leachers were directad to refuse any
::."n:l.::,r';"J"r.'17 This was unsuccessful, In 1985, the then military
government cnacted an Bdicl o control Koranic Schools. The
thrust of the law 15 o regulate Koranie schools and  the
unresiricted movements ol the leachers and smdents to certain
urban cenlres. However, like the previous measure, the law was
mellective because most ol the teachers and the students were
complelely unaware ol 11s existence, * T'his had penerated many
criticisms, For instance, Suleiman™ (1990)) argues that “using a
standard —western standard - which is very weak because i1l
emphasises individualism, careerism and materialism™ is an
approach that is bound o fail. In his characteristic socialist tone,
he mantaims thus:

“if all the almafival who ream the sireers aof

our cities to beg for alms, ave children of the

poor and i the latter act is  neither

A% Thessen ap cif oode 23

36 iedl
3T Yushauetwlvp et note 12 & Suleiman op cit mote 7
JE i

1 Subsimian op ot oote 39
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swnclioned v religion or cwiture then the

cause of bava and ruvel-wrban misration
] . 3 il

mst he located in the produciion system.

Indabawsa'' made anolher ideological criticism against the law

in the following words:
Ythe  guestion  of  social  relafions  in
agriculfural production. the land  tenure
system, the menace of lavge seale farming,
sle have o be taokled. Bur tackling them
enieaily, not merely improvement in economic
fife, but is @ serious political question. Thas,
the educational reformy are of litile value in
this eirgetion.  controlling  the movements
anwd registrations of pupily are in themselves
diversionary and amourd (o o cover up of
the real problems hefund the problem ..
sinee the development of caprtalism stands
fa peafit from the rurad —wrban migrations,
large  scale  farming,  speculation  in
agricwltural lands, etc. it wlve standr o
profit from the ideafogical fustifications for
hara hy manipwlating Ouranic infunctions.

Another scholar takes a critical stance apamst such government
reasures thus:

"The svstem i part of the overall socio-

coonomic sifnalion of the moher soclety.

The gquestion v why 15 @t thar despiie the

HWis® of the Almajivanci majority of people

A0 fhid aE,
41 1M pp TR
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in the population sill prefer jo mive their
children to the 'malams’ than send them o
primary school?*

In reality, the law remained a mere ‘paper tiger”’. Between 2003
and 2011, the Kane State Government unsuccessfully tned to
rehabilitate and improve the sysiem by providing free feeding to
the students and 1o pay the Wallams monthly salaries as well as
provide them with cattle far Thrming.'“ In addition, the Federal
Government of Nigeria -has entered the relonn province
tecently, The administration of President Gooedluck Jonathan
has gone ahead to build 000 almann schools across Northern
Nigeria. The beneficianes and the system are bowever yet to
fael the effect and implications of these endeavours thus far, In
reality, it is incapable ol addressing the problem because nearly
everywhere in northern Nigeria is [ull of street beggars most of
who are children. Argusbly, in (he emd, these efforts would
remain ineffeetive in ending the current wlmajirs imbroglio. All
the same, another perspective lounded on human  rights
qurisprudence could be oflered. As discussed hereunder, the
rights of the child to education, parental love and care, health,
sanitation, work cle. cannol be bargained away without legal
COMSEQUETCTS.

Good governance 15 al the heart of the solution. Successive
vovernments have largely remainad irresponsible and evasive to
their duly W checkmate the practice and to provide the
necessary services they ought to provide to the people. Bad
governance, corruption and improper planning have cnmeshed

42  EKabmusp cirnote 7 pp BE

1A, Bambale "Almajiranchi and the problem of begging in Ko State: The
robe of the Shekarae Adromsiraton™ Paper presended at the 7th Ben Africa
Annual Conferenee (2007 1= 12,
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successive admmistrations in the count o Although at the
initial stage, when the fomng was good, the almarivf s¥slem did
not pose any securily, ervironmental or social challenge 1o the
sociely, as soon a3 il did, gavermment ought to have ljved up 1o
s responsibilities, Section  14(]) (b) of the WNigerian
Constitution™ provides to the effect that the PrIMAry purpose of
sovemment 15 to take care of the security and welfare of the
people. As the paper argues hercunder, 'secutity’ and ‘welfire
are hroad lerminologies capable of covering the entire gamul of
the child’s basic human needs.

THE LEGAL FRA MEWORK 'OR THE FROTECTION
OF THE CHILD AGAINST THE ALMASRT PRACTICE
IN NORTHERN NIGERIA

Tn addition to moral recognition which religion and culfuge hawvy
given 1o the child, law a both domestic and international levels
have restaled |he significance of the child ig the society.
Although some of the available international Instruments do noj
have universal acceplability due 10 cultural relativism, their
philosophical and moral undertones have remaineg unshakghle,
Foremost, ai the global level, the 1989 Convention on the
Rights of the Child (CRC)* recognises the need for the child o
ETOW up 1 a famuly environmen; where hedshe may find love,
happiness, and understanding to actyalize histher harmonious

af  MT Aluighes “Clrenmventing or Superimposing Poverty an the Afijcan
Child? The Admajiri Svadroine in Meorthern Migeria™ (2008 Chitdfound 1n
Aficgll] 1924

33 Coostbtion of the Federa| Bepuhlic of Nigerin | 990 fay ammnended),

4 UN Genery) Assembly, Convention on the Rigrhis of the Child 20 Movember
I'989. United  Matiuns, Ureaty  Seres. wol  )577 P Gavailable at:
EI'.T]:':.'-'.“'“".'r'.l'l:'f'.'-l'i.!-]'l-i.l.lfl_’-'Ijl'll-'jd-'.sﬂ-dl.:lbz'ﬂa"” bl faccessed 21 Ocrobes 2013]
[CRCY
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d:‘:w:ll_‘np[n-;:nl."'? Prior 1o this Convention. other instmuments have
equally recogmsed the dignity of the child as well as his‘her
righl le develop within the parameters of human dignity. They
include the Geneva Declaration of the Rights of the Child of
1924, the Declaration of the Rights of the Child adopted by the
Gieneral Assembly on 20 November 1959, the Universal
Declaration of Hueman Righis, the Intcrnational Covenant on
Civil and Political Rights™, the Inlermational Covenant on
Economic, Social and Cultural Righis™, These are all
mstruments with global relevance.

Chher laws include the African Charter on the Rights and
Wellare of the Child (ACRWCY™, Nigenia has domesticated
these (wo nlemational nstruments, which are central 10 the
Cheld’s survival and development as the Child Rights Act
(CRAY, 203", This is in consonance with section 12 of the
Migerian Constitution, which requires that for any treatv to be
binding in Nigeriy, the Natonal Asscmbly must legislate upon it
and pass 1t into. law. It is unarguable therefore, that these
international instruments are legally enforceable in the country,
The CRA 15 in parimaterio with the two intemational treaties
but with further elaboration to suit local circumstances and
peculiarities.

In addition to these legal instruments, global and repional
mstitutions  recognise  and  parficipate  actively  in the
development of the rnights of the child. Imporiantly, the United
Nations Children Fund (UNICEF) works across the globe
indtialing programmes that would ensure the realisation of the

47 RO prenmblz &

48 [CCPRE ashicles 2% amd 24

< ICESCE article 14

30 Drgavizabon of Afrcan Unity (0ALL, African Chareer on the Rights and
Welthre of the Child. 11 Toly 1900, CABTEG 24048 (1990, avalable al;
bitbpetowsa felwonld o pedoead aes b e TR hbml [ogressed 28 Movember
e

51 ’:hih:ll Rrighis Act, M3 (CRA
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child’s rghts (o tevelop i & peaccful and  conducive
environment.™ In the same vemn, the African Union™ has been
proaciive lowards the realisation of a healthy and conducive
eovironment for the effoctive development of the child,

At the palicy level, zoals 1,2, 4 and 7 of the United Nations
Millennium  Development  Goals (MDGs)™ encapsulale
important policy goals on the right 1o development of the child
having direct bearing on the almajivi system. Cioal | secks to
eradicate extreme poverty and hunger while Goal 2 secks to
ensure universal primary education for all. Goals 4 and 7 seck to
reduce child mortality and ensure environmental sustainability
respectively. The aldmajir system as practiced today exposes the
child to extreme bunger and lays foundation for g life of
perpetual poverly since the almajiri does not have the
opportunity to delermine and pursuc a dignilied life, As it is
loday, the almaiizi docs not have the gppartunity (o pursue a
meaningful life or even pel educated in line with modemn
realities. Although he is oul 1o seek for knowledge and to an
=atent learn a trade, the extremely hard and difficglt conditions
he finds himself makes this somehow impossible, Only some of
them actually pet the Islamic and the Wesiern oriented
educated, In [ew cascs, some lucky, ambitious and wise ones
amung them excel 1o the greatest heights in life, They acguire
both the Koranic and western education and become useful and

A1 D the activities of UNICEF visit hitpsiweww ynicelorg (aecessed 19 March
23

*1.. Organzation of Affcan Uity (OALY), Corvtimiiie Acs af the Afivcan Union,
I Tualy 2000, avaiiahlz ar
]'I.'!'[I-"..'.-'I'l-'r"u'r"ul'.ﬂ'l.;ﬂ.'I:II"|I.|.I."J'g-'-dl'.ll."ilj-'-q-';'l?l:uldz.hlﬂ.‘l! vaccessed | March 2014

A% UM General Assembly, Dnred Mations Millenmium Decloramian, Resolion
Adaptod b s Cromera! Awremibly | I3 Sepiember
2000}, ARESS52, availahie g
ht:p:.-'."www.n.—|'-=L'-:-|.']|.1.i~r|3_-'-:i-m.'1'xl-'3I:ul'.II'.II“-‘-c.ai_l.h:'mI (atcessed |8 March 2014)
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imporant members of the society albeil through strife, sacrifice
and perseverance. However, most of the almajirai are exposed
to life threslening dangers and most often lose their lives in
their early ages because of diseases, hunger, poverty, lack of
care and malnulrition and as victims of crimes and other
disasters. (¥ren fmes they constitute maisance o the socicty and
are treated as common criminals and destiule in their own
[atherland. The system is ulso & conduit pipe for cross border
crigration, which for countries like Nigeria with porous
borders, becomes difficult 10 surmount hence resulting in social,
political and religious crisis.

However, as highlighted above, cultural relativism plays a
significant role m the domestication ol the laws by the
federating units in the country. The Constitution of Nigeria
places issues relating te the child in the concurrent legislative
list thereby empowering cach federating unit o legislale on such
matters. Most of the States in northern Nigeria™, where
Muslims are in the majority have heen unwilling or refused to
domesticate the Child Rights Act in their respective states.™
Again, section 274 ol the CRA repeals ail existing laws on
children, adoption, lostering. guardianship and ward ship as
well as all institutions or matters relating to the child already
contaimed in the Act, In essence, the Act supersedes exisling
laws in the country dealing with the child.

Il 15 important for the Act lo have wide coverage
particularly becanse the States that have refused to give effect to
it are those that would benefit most from ils utility as far as the
almajied syslem is concerned. Sections 1 1o 20 of the Act covers
diverse aspects of the child's welfare and development

55 ':.|‘:I1|_‘." 24 aut of 36 Siates have dhomeshented the Act. The Staccs that have ot
arc Enugl, Kaduni, Ezno, Sokoto, Foobbi, Bareo, Yobe, Gombe, Adzmasa,
aecht, Katsing, and Zamifara.

i (UNICEF, 2011, Daly Times, 2013] Sof  alao NICEF MbL.
heipSwwew ynigef ormnigeria/Child_niebis lemslation in Nigeria.pdf
Acecaged 17 Wovem 2011350
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ncluding hisiyer Fight to surviva) and develupment. freedoms
from discrimination theght, LOnscience qpd refigion, harmjif
social ang Cullura) Praclices, separation  from Parents, child
abuse and torpre dMongst others Similarly, the Act impoges
the fespansibility upon SIS 10 ensure (hy, the child receivps
and enjoys his/her right to education, healyl and health SCTvIces
aMnd protection of the family. A clyse look ar thege rghts shows
that, i Sares WLTe 0 dotnesticate 1ha Act then it wiy CHjoy
elfective enfp 'CEment thereby regueiy £ ur eliminating the plighe
of the almagivg child in the country, The whole sssence of the
VArigus Provisions of fhe ¢ BA s 1o give PHionty 1o (he child’s
best inigreg Article 27 of the Child Rights Conventivn is 1q
the effect thay a chinld shall have ihe right ta standard of living
adeguals Jor the ehitd chysical MERTAL, spiringa maoral ang
sacial development Evidently, this 15 an u”-crzu:nmpa&sing
PIOvision, COVEring myriyd of importan ASpects of @ childs
development, ™ Ty;s ;. Because the duty bearare under the At
which ara e State and PArenty, wonld hye 0 ensure that ng
aspects of the childy development gre neglected,

30 far, stalistics haye shown tha there is ag estimated 10§
million afmajivgg in Nigetia. ™ The number could be more gf
less if Nigeria a5 4 country has g comprehensive dapy Capluring
S¥SIem, As it js, he VEFACiEY of the numbers is doubtfy) Thay
n-:rtwithstmrc]ing__ anecdota] evidence shows that mdeed, there I%
8 stagacring number of afmafirai tha suffer from constant
neglect in |he ¢g utry,
R T TR
AT CRA sectipn |
38 L Holmsirom & 1 Karllienk {po;. ey, Liated Nomons Human Righie Froor

Sheess o o235 Sh edition 1y Hannf Walleabe-p Institule) (1958 O

Dy “Protecting children' Fights 70 Afiseq: A entigue of he African

Charter o e Eights and Weliyp of the Chld™ 7s, Siermenoag! fourma o

Children's Righes (2007, 14 127-135,

54 rca:lthl'p Newspaper l-,ﬂv_v.itar_.'-;mjjgg (Ecregsed i1l TS
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In addition to the CRA and MDGs, the Universal Basic
Education Act™ s another impaortant piece of legislation that
provides lor the nght of a child to basic education in Nigeria,
Thig Act, ke the African Charter on Human and Peoples
Rights (Alncan Chﬂnﬂr}“ and the CRA, are enforceablz in
Nigeria. llowever, these laws arc enforceable to the extent that
they do not conilict with the provision of section 6{6) {c) of the
Constitution  dealing Chapter I of the Constitution. Under
Section f6{6) (c), no court i MNigerin has the jurisdiction to
determine any matter ansing oul of Chapter II of the
Constitution  dealing with the fundamental objectives and
dircetive principles of State Policy, By implication therelore,
the rights to education, health, parental care and love, efe. of the
afmajivi are ordmarilly non-justiciable under the law. The
supteme Courl of Nigena in Oogie v The Attorney Genera! of
Lagos State™confirmed the non-justiciability of Chapter [1 of
ihe Constilution.

However, as Duru observes rightly, by virtee of lem 6l(a)
ol the sccond schedule, part T of the Constitution, section 6(6)
(¢} 15 subject to the lemslative competence of the National
Assernbly,* The National Assembly (NASS) has the power 10
establish and rcgulate authorities for the federation or any part
thereol lor the promotion and enforcement of fundamental
objectives and dircctive principles of State policy following
from this provision. Henee, if the National Assembly establishes

A Ulmiverzal Bazsic Fducstion Act, 2002,

Gl Ceganteation of Afticon Unity (0AUD, Afican Chaver on Houman and
Feoples" faahrs CBanfal (larder), 27 Tupe 1981, CARTLEGARTY rev. 5, 2
LL.bA. 5K CT9EZ), aviloble o
hrpzawaracrefavon ldorgidoad Gseab 33 kim! facoessecd 18 March 2014)
&er also Alricon Charer For Human and Peoples’ Rights (Ratification and
Enforcermenn Acoy 1983 Cap 10 LE™ 1494910

82 Dkogicw The Arorney Gereral of Lagar Seere (19513 2 NCLR 337 8¢

&3 Lk Dure "The Justiedability of the Fundiemental Ofjechives aml Dhrective
Principles of State Policy Under Wigerian Law™ (2012) 7 Available at S5REM
21405861,
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UBEC in furtherance of the objective principles of Chapter 11
and funds it with taxpayers' money, then its fature 10 ensure the
right to education in Nigeria should be enforceable in a
competent court,  This is m tandem with the decision of the
Supreme Court in AG Ondo V. AG Federation™ when 11 held
thus;

“no eourd can enforce the provisions of

chapter §f wntl! the NASS hay enacred

specific lows for thetr enforcement ax has

been done in rvespect of this 5.15(3). Thev

remain mere declarations, thev cannot be

enforced by lepal process but would be seen

as fatfwre of duty and responsibility of siate

avgans if they acted in elear disrepard of

them. We need nat seck wncertain wavs of

enforcing them... the constiturion itself houy

plaved the entive chaprer i wider the FLIL

[Exelusive Legislative List]. By this, they

Heed not Femain mere or pious declorations

It iz for the executive and the legislature,

working together o give expression o them

through enactment. Thuy they can be made

fusticiahle through lepivlation,

Since the NASS has enacted the UBEC Act, then the rights of
the almafivi  comained  therein  become  justiciable
notwithstanding section &(6) (e). In addition, former Chiel
Tustice of Nigeria, [hwais™ cxplains the importance of this when
he stated that:

Ad A s v A0 Fodariion (200209 MW LR (P72 222 SC.
63 ML LUwais “Fundamental Ohjectives and Directive Principles of State Policy
0 Moder Constitutions: Possibilities and Prospects™ in C. €. Nwaeze {ed ),
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"This {s definitely one avenwe that could be
meaningfully exploited by the legislonre io
assure the betterment of the lives of the
mursses of Niverin, whaose hope for sumvival
and developments in today’s Nigerig have
remugined  Meak, and are continuons!v
diminishing. The utilisation of this power
would entwre the creation of  reguisile
hadies o overses the needs of the weak and
often  overlooked and neglected ;o our
socier. It would also provide o urigue and
polent oppariunify o our lewislators o
monitor and regnfale the funciions of tese
bodies, where the FHrecutive, [or regsons
best known o it foily or neglects to
priorifive and implement the provisions of
Chapier [l and by extension, the welfare of
Nigeriany, ”

Another perspechive is (o consider the interrelationship between
rights under Chaptar two with those under Chapter 1V, which
are justiciable.™ Clearly, the rights of the afmajiri that are
constantly being violated are all encompassing rights. The
lrajectory of them all being the almafiri’s night of survival and
development, which has dircet nexus with his right to life and
discrimination ete.”” The High Courl of Lagos State (in Nigeria)
adopted this approach to uphold the right to eradicate illiteracy
under Chapter two by Lving it to the right to freedom of
expression through the cstablishment of schools in the case of
Adewole v Alhayi Jakande ™ The Supreme Court of India is also

Jistice i the Jwsioia! Process Essays n Honowr of Honourable Justic
Eugene Uhaceeonu JCA (Envge: Fourth Dimension Publishers, (20020

GO D op cif ook &5

T CRA section 3; CFRM scetien 34, 39 and 42,

68 Adewols v Alhogt Jukamde (1951510 NCLE 262 HC (Lagos).
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notable in this regard where Justice Bagwati relates sogio-
ecanomic rghts to the right 1o life in the case of Minarpa Milix
v Linion of India"Another approach would be 1o amend (he
Constitution o pave way for enforceable sOClo-coonomic rights
as is the case with 1he South African (1996) and Kenyan (2010)
Constitutions by cx punging seclion 6(6) (c).

Retuming (o the substantive rights under the TIBEC Act,
section 2 provides that every child has a right to Iree, hasic and
compulsory, universal basic education ar primary and junios
secondary levels. This is in consonance with Atlicle 13 of the
Intemational Covenant on Economie Secial and Cultural Rights,
which emphasises Iree education for all Section 4 of the UBEC
Act places the duty (o educate 3 child on the parent and section
2 {4} goes lurther tv criminalise an ¥ attempl by parents to deny
their childrenfwards the right and apportunity 1o enjoy from this
compulsery, universal basic cducation.™ In sddition to these,
the Act establishes the Universal  Basic Education
Commission™, the States Universal Basic Fducation Boards™,
as well as the Local Government Education Authority™, By
virtue of thess provisions, every child nchuding the afmajivi is
entitled Lo compulsary, free basic education. 1yl the problem is
that the almajiri svstem is ot striclly comsidered s the
equivalence of primary and secondary education under the Act.

According to the United Nations Committee on Economic
Social and Cultaral Rights (ESCR commitiee) ™, basic primary

69 Mimerva Kils v Union of India [T97EY AT 1780 S0,

T thid

71 UBEC ActS,7

T2 UBEC ACS |2

T3 LIEC Act S 13

74 UN Committoe on Economic, Social and Culriral Righes {CESCR), Creneral
Commpient Mo, I3 The Right o Education (dre. I3 of the Covengri), %
Drecember 1999, 140120199910, available i
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cducation 1 addition to being free and compulsory must be
capable of achieving the 4-As ol availability, accessibility,
acceplability and adapmhll]l;-. o Avalability presupposes thal
the education must be sufficiently available within the States
Junisdiction. It must also be capable of taking care of all the
hasic requirements for effective and ellicient leaming outcomes
“such as buildings or other protection [fom the elements,
sanitation facilitics for both sexes, safe drmking water, trained
teachers  on Llu:nuhlin;l-lll} compatitive  salaries, teaching
materials, and so on”, " Accessibility entails that “educational
imstitutions and programmes have to be accessible L} everyonc,
without discrimination, within the jurisdiction of the State
party™. " Accessihelity 15 three dimensional -non-discrimination.
physical and economic accessibility. Thus, in addition to
making primary education free lor all, institutions must be
situated within reach and must have the requisite things that
would  stmplify  learning,  Sunilarly, cducation must  be
acceplable to the people taking imte consideration. culture,
religion and other considerations. Finallv, cducation must be
adaptable o changing circumstances and cullural setup of the
people.

The Economic Community Court of the ECOWAS had cause to
restate the significance of the right to education in the case of
Registered  Trustees  of  Socle  Evonumic  Rights  and
{Lcauuma';.:hu, Project (SERAF) v Federal Republic of Nigeria
& Another.”" Although, the busis for determination in thal case
was Lhe interpretation of the righl o cducation urder both the

bitp:rararar refanrhl oo d' A3 3853 5022 bl (zecessed 18 March 201143
[Craneral Comments 13)

5 Oeneral coruments 13 Arele 6

T i 6 (a)

1T a6

W Registered Truvtpey of Secie Economie Right wnd Acconmtobiline Praject
(SERAR) v Federal Republic of Mpera & Awother SUIT RO
ECWICLLEAPPAOSE, 2000 Foud 2t ww w sl el
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African Charter and the UUBEC Act the Community Courl
found that it was not competent to determine rights provided-for
under domestic law (UBEC Act), It however held in favaur of
the applicants that the fght to education is a right under the
Africar. Charter for Human and Peoples Rights (Ratification and
Enforcement) Act, which coincidentally is bath an intermational
obligation and an enforceable domestic legislation in Nigeria, ™

SALVAGING THE ALMAJIRI PRACTICE
From the above, there is no gainsaving that there is plethora of
legal frameworks for proteciing the dignity of the child as a
member of the human family, What remains is the immediate
implementation and judicial/social activism 1o curh the menace
of almajivanci in Northern MNigeria. This is not only an urgent
matal duty but also a legal one. Recently, the ECOWAS
community court in the case of SERAC abserved in addition to
the'legal framework discussed above that education is'a right in
Nigeria u#s required under the African Charter and other extant
laws. Fducation is one of the propelling aspects of the right to
development. As put forward by the ESCR Commiltee:

Education is both a human right in itself and

an indispensable means of realising other

hwman rights. As an empowerment right,

educeation s the primary vehicle by which

ceanomically  and  socially  muareinalised

adults and children can lift themselves out af

poverly and obtain the means to participate

Sully in thelr comnunities. Education has a

vital  roele i1 empowering  women,

safeguarding childven from exploitative and

T8 BERAP Supry paragraphs 14 & 20,
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hazgrdouy lebour and sexuwal exploitatian,
prawmeding numan rights and  democrany,
pralecling the envivonment. and contralling
papndation growth, Mneceasingly, educanon
s recogrised as one of the best financial
Rvestments ovadlnble o Shales. but the
impartance of educiiion is not fust practical
and insrumental. A well-stocked, enlizht-
ened and active mind. able (o range fresly
aned widely, Is one of the jovs and rewards of
himan existence,™

The right 1o development (RTD) is a nght which Sengupta”
calls a vector of all human rights. Donnelly™ considers the RTD
as a synthesis of all existing rights, Hence, the right to education
is an important aspect of the right lo development.” This
position has been reterated in vanous legal instruments where
the nqht o survival and dev el-:rnmenl ol the child 1s provided
for Lnarguahiy, education is a précondilion 1o anv civilised
L}ustcnce the absence of which renders hurnan beings and
particularly the child useless, helpless, jobless and hopeless.

The aimajivi practice seems also to be prevalent i few parls of
the world particularly in Northern Wigeria. Therefore, it calls for
particular special  attention  because  unfortupately, it has

B Cieneral Commenrs 13 Article 1.

Bl A Senpupra “The Haman Fighe o Dewslopesnt™ in BA Andrepszen & P
Wharks eds) Develppmicnt or o Haman Rights Leoad, Folincal and Economis
Dimenzron {Ind odin 2008) Intersontia Anvwesp 13-4,

RE 0 Donnelly Unieersad bpman righis in theory and practice (2012} Cornell
L'niversity Pross,

B3 BAD Kamga Realisiog she oght to primary education in Cameroan  4fFican
Hean Righis Levve Jonemeed (20003 D007 1- 195,

B4 Bew lo esample Crganieation of Atricen Unity (OAU), Afican Chareer on
the Hiphier angd Wellee of she Chaeld, 11 Taly 1990, CART RG24 9040
[ |"-:-"?"I':I:|: avin lghle ar;
betpestarwewe vefworld.org'docid Jasfld fie 18 kiin {acceszed 8 March 2014)
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acclimatised to form part of the cultural practices of the
inhabitants of that region, Although a commen practice, ANy
people across the region chastise and reject it. Therefore, the
right to develepment paradigm as used here secks to advocate
how to salvage the almajiri practice in Northern Migeria.
Although, the RTD approach is adopted it is srzued that an
effective edifice is only possible il legal backing is given to it,
As noted above, the current imbroglio is a manilestation of
general necglect by government as well as ignorance and
carelessness of parents. Additionally, religious scholars that
promote this practice are also to blame for deceiving and
teaching their followers archaic and moribund traditions, which
our currenl existing sovietal superstruciures and sensibility no
langer support. The paradigm is looked al from governmental,
familial and societal levels. The latter includes religious practice
in Nigeria while applying the 4-As highlighted above,

It is important at this point o emphasise the lederal
government cffort in building almajiri model schools across the
North to deal with the situation. Indeed, this is a welcome
development, So far, government has built, through the
Education Trust Fund, model schools that are desizned to cater
for almajirgi. The scope and coverage of this endeavour as
noted above is yet to be meaningfully felt by the populace. In
view of this, this paper puts [orward some additional impetus
that could further aid the realisation of a better sociely lor all,
[ree from the wimajfiranci syndrome.

Firstly, there is need to situale parental responsibility over
children through the law, The Kane State Koranic Edict of 1988
cited carlier gives village and district heads the duly to
supervise and register Koranic schools within their jurisdictions.
Thus, no Mallam may operate within their jurisdiction unless
and until he registers his school and a certificate of regisiration
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issued. Simmilarly, before sccepting children or wards into the
schools the Taw requires that every parent or guardian must sign
a ¢onsenl lorm, Impoectantly also 1s the supervisory role the law
gives the Commussiongr in charge ol local sovermmenls gt any
oiven time for this purpase, However, the law does nol give
primary responsibility 1o parenls over their children. This is a
fundamental omission i the law, The CRA, the UBEC Act as
well as other international legal instraments, 1o which Nigeria is
party, places the duty of educating the child on the parents. This
15 1n line with Islamic injunctions highlighted earlier. The CRA
further makes the general welfare of the child a responsibility of
the parents. In view of this, the State (federal, Sfate or Local
government} must begin to enforce these hallowed provisions.
The State vould go Turther to eriminalise any act or omission on
the part ol parents thal secks o neglect the welfare of children.
In developed climes, parents are carclul m taking care ol ther
children 1o avoid the siluation where government would step in
o take over therr children from them for neglecting their
wellare, Nigenia should net be different.

This brings us 1o the second point. The State as a sccondary
duty bearer on child protection must be able and willing 1o lake
up  this  responsibility  uncenditionafly. However,  under
international law, the state s both a protector and a violator of
human rights.”  Similarly, il is required under the doctrine of
pacta sunt servanda (good faith) to honour all its obligations
under international law, which includes the duty 1o protect the
dizmity and right to education of the child.™ Based on this, the
state has taken up the responsibility to educate the child under
the UBEC Act and other obligations for histher welfare,
Theretore, the State should rollout a plan that would take away
children from the streets and educate them with dignity, honour
and respect, as are the children of the well to do since

#5 Dhovnunszl |‘_'.-' oL noke Rﬁ.
B8 Bee ) (VBren Infernafona! Lavw Cavendish § 20020,
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apparenitly, most households cannot fully and mdependently
take care of the rights of their children/wards due 1o poverty.
The Siate needs to first enact and thoroughly enlorce a law thal
will ask every wanderer, child street beggar, dissident and
destitute persons to retwn to their places of origin (homes), In
the case of children, their parents or Mallums must return them
to such destinations, Where a child fails to locate his place of
origin, the Stale auomatically appoints guardian ad litem for
them. A timeline muest be determined for achieving this. While
this is on-going, the Stale in consonance with the Accessibility
requiremient ol 1he 4-As, must build enough schools that can
caler for the leeming munber of pupils and students across the
State and in every nook and cranny of the State. This will also
require an updated data collection and documentalion system
that determunes the heneficiaries.

Upon cleanng the streets and ensuring that every child has
been reintegrated 1o his‘her family, parents should be given the
opporiunily, based on the acceptability requirement above, to
choose where they want their childrenfwards 1o school ie
whether within their local community or outside of it. The
administrative authority as the case may be would then allocate
and post every child to a school across the State. These schools
will cater for the feeding, clothing, accommodation and other
costs of the child. The curriculum of the schoals should contain
both Islamic and weslern educahion to ensure acceptability and
adaptability. The State should also provide Islamic stream for
those that insist on il for their children‘wards. Howewver,
regardless of siream choice, the curriculum must consist of
vocational tramning  like plumbing, entreprencurial skills,
mechanics, masons, poultry  farmers, sportsmen.,  tatlors,
agricullurists, drivers, cobblers, welders, electricians, arlisans
ete. in order o prepare the child for the future. From among
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these children alsn, some would procecd lo the universities (o
train as civil servants and whitc-collar job ¢mployees, The
whole idea 15 o make every child self-suflicienl and not
dependent on government or the private seclor lor employment,

COMNCLUSION: CHALLENGES AND PROSPECTS

This paper argued that for the tight w survival and development
of the almaiiri child to be achieved, law and human rights
mechanismes muest be ulilised to the fullest. Law and of course,
human righls are amporiant safepuards in ensuring  social
cohesion and barmony. This is even more so if the rule of law
and 115 basic components are applied without fear or favour. In
essence, the elwajiri practice 15 a monbund one and needs
immediate reformation through effective legislation. people
centred policies and an claborate participation by well-meaning
Nigerians. The time of lamentation should be over and an
inclusive people centred development cdilice  pursued,
CGiovernment must put children in its priority list and save them
from a hopeless future. The end beneficiarics will be the society
itself. [slam does not support the current almaiivi practice; it is
thus an aberration of the true teachings ol the religion, the effect
of which has been highlighted above. Already, there are laws
that nced only to be enforced in order Lo save the destitute
almajii’s plight and to educate and care for them with the
dignity and respect They deserve, This however must be a firm
and [oeused decision that may require the use of both force and
diplomacy, Force in the enforcement of laws and diplomacy n
the creation ol awareness as well as provision of the necessary
environment o benelil rom a reformed. available, affordable,
accepiable and in some cases compulsory system of educalion
for all, The government of Kano State will most Iikely lead the
way with the current bill before the State Assembly lor the
prohibition of almajiranci in the State. Tt is our pray that in the
nearest future our streets will be cleared of innocent kids
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scattered around because someone somewhere is not dong the
Job hefshe s voted to do,

As ambitious as this practical solution may seem it is likely
o be bogged down by some faclors that could hinder the
cifective elimination of almajivi menace. Some ol them inclyde
proper dala colleetion and decumentation; desimning  legal
preconditions 10 polygamy; provision of \ransportation for the
pupils and students to and from school dusing resumplions and
vacations; employment of qualified teaching (academic and
weslern), administrative, vocalional and support staffs and
praper planning and prudent utilisation of available resources;
dealing with issues o dogmatism and creating awareness, Other
challenges that could debilitate against this endeavour include
pelitical will, legislalion, ignorance and lack of awarencss,
cultural and religious dogmatism, corruption ete, Clearly,
resource availability touches on all these. However, Nigeriu is
undoubtedly a rich country with enonmous human and material
resources, I these resources are properly hamessed and utilised,
then these challenges may be sidestepped. There is the urgent
need to fast track the infegration process so that marginalisation
of the almajiri system could be addressed so that children will
not be shut out of the abundant opportunitics in the counlry.



266 General Index

The use of “clseq.” indicates that the issue concerned continues
in subsequent pages. The use of “passim”™ afler a number
indicates thal the subjecl is refermed o in vanous pages.

A
Abacha, Sani General 196
Ahia Stale 108
Abiola, M. K. O, Chief 196,
197, 198
Acid rain 114, 115, 116, 128
Action Group 223
Adekeve, JCA 87
Adenivi. Nasir 101
Afizere Tribe 218
Africa 107, 123, 124
African Chartler on Human
and Peoples” Rights 12Y,
130, 131, 154 '
Adrican Charler on the Rights
of the Child
248
African Commission on
Human and Peoples’
Rights 130, 131, 132
African Conference on Rule
of Law 199
Aflrican Union 130, 249
AGIP 116, 140
Agriculure 115
Air Pollution 127, 128, 133,
34
Ajomo, M. AL 171
Akintola, Chief 223

Akwa Thom State 108, 114

Alliance lor Democracy (An
Dy 215

Afmajirai 250, 251

Almafiranci 257

Almajiri 228, 230, ct. seq.

System ol education 231

Alms (hara) 236

American Congress 209

American Presidents 207,

Amnesty Intemational 171,
173, 174, 173,176

Anaguta Tribe 218

Acemnt Greeee 213

Annan, Koli Atta Sec. Gen
LI 40

Anti-Tslamic (hid'a) 243

Arewa Peoples Congress 197

Aristolle 213

Armed Forces 204, 214

Agquatic System 113

Allantic Ocean 104, 106

Altorney-General of the
Federation 137, 220

B

Itabangida, Ibrahim
Badamasi General 196

Bagwall Justice 235



Cieneral Index 267

Bail 163
Bakassi Bovs 197, 198
Balewa, Abubakar Taenws
o o
Hanjul 129
Barde, Joel Dy, 160
Bauchi State 194, 2264
Bayelsa State 108, 214
Odi 214
Bemn 166
Benin, Alfred 134
Benue State 214
Faki Biam 214
Berom Tribe 218
Biodiversily 103, 124
Black’s Law Dictionary 163,
194 .
Boko Haram 194, 223
Bonny 141
Bomo State 194, 196, 198
Boundary conllicts 194
Britain 93
Bntizh Government 166
Hntish Petroleum 108
Brownlic, Tan 192

¢

Califorma Department of
Corrections 179

Cameroon 115

Cancer 112, 115

Capital offences 164

Carbon dioxide 128
Catholiz Church 225
Madalla 225

Central Alrica 124

Central Bank of Nigeria 138

Centre for Economic and
Social Righis
{SERATP) 130, 131, 132,
134, 135

Chevron-Texaco 116

Chiel Justive of Nigeria 135

Children 237

Vulnerability 237

China 110

Chinese National Offshore
Chl Corporation
(CNOO Ly 110

Christians 218

Chromium 114

Church of Christ in Nations
225

Climate Justice Programme
140

Coastline 104

Complex Political
Communitics 203

Comptroller-General of
Prisons 174

Consolidated Couneil on
Social and Economic
Development of the



208 General Index

Coastal Stares of Niger
Delta 154

Censtitutional Democracies
203

Constitutional Law 193

Constilutional Monarch 203

Constilutional State of
Emergency 204

Counter-Insurgency
Measyres 197

Court of Appeal 19, 140, 177

Crime Guard 172

Criminal Law 161

Criminal Procedure Act 190

Criminal Trial 180

Crude Oil 109

Custosnary International Taw
155

Cvanide [ 14

n

Degradation 104

Deelta Stane 108

Democratic Governance 195

Denton-West J'4 90

Department of Petrolenm
Resources (DPR) 117,
LT

Doctrine of action populuris
133

Donli, Hansine Justice 134

Dredging 113

Ellocts ol 113
Duty (wayib) 241

E
Ebekn, K. 138, 150
Economic and Financial
Crimes Commission
(EFCEC) 221
Feonomic Community Cour
of Justice 73, 75, 130,
121, 132, 134, 256
Economic Community of
West Alrican States
(ECOWAS) 130,
131, 133, 256, 257
Cconomic Exclusive Zone
(EEZ) 104
Ceonomic Social and
Cultural Rights 255,
257
Fcosystem 103, 107, 113
FEdo State 108
Ekanem, Grace 114
Eket Community 1 14
Ekiti State 194, 195, ot 0.
Chief Judge 221, 222
Deputy Governor 221, 222
Governor 221, 222
Legislators 221
Sole Administrator 222
Speaker 221
El-Aquitaine 116



General Index 265

Emeka 161
Emergencies: types of 200,
202 -
Emergency powers |92, 193,
el 5o,
As Sword of Domacles m
MNigeria 192, 193, €1, saq.
Cnglsh Common Law 207
Hnglish Law 7
Tideo-Chnstian 3, 7. 11
Environmental Degradation
|03
Legal redress for victims
of [0
Environmental Laws 102,
104
Environmental Pollution 104,
113
Environmental Proteclion
103, 148
Erniviraomesilil ]-’.ighE?. 118,
119, et seq.
and the law 1149, 120, 121
Comparative analysis 147,
148, et. seq.
Esit Eket Local Government
Arca L15
Ekpene Obo Town 115
Ethno-religious contlicts 195,
225
Europe 1049
European Consttulions 204

European Countres 17, 18

European Court of Human
Eighis 184G

Lurtpean Uneon 93

Ixclusive Legislative List 81,
e

Fxtra-ordinary executive
powers 203

Exxon Mobil 116

Ewedo, Oba o6

F

Federal Capital Tervitory 171

Federal Fxecutive Council
|,

lederal High Court 139

Choef Resistiar of 139,

141

Faderalism 204

Finbarr Catholic Church 225

First World War 204

Fish 1 15

Fishing 102

Fobur, . A. 78

France 116

Fregdom of conscience 92
Right i0 92

Freedom of Movement 88
Right 1o 8%

Freedom religion 92
Right to 92




270 General Index

Freedom of thousht 92
Right 1o 42
Frynas 136, 157, 142
Fundamental Hurman Righes
84-87
Lgwal status K4
Fundamental Ohjectives and
Drirective Principles of
State Policy 129

&

Crearedi {Adulry 234

Cias [anng 102, 112, et sey
b Wigrer Delra 112
Wiflects of 112, 113, 114

Ghali Boutrous See. Gen Ty

B
Global warming 113
Crray, 1. 121, 322
Grease 114
Gross, Oren 192
Gross Diomestie Prodyct
{GG1IPY 109
Cragrdian ad fiem 261
Crull of Glumes 104, 106

i

Hamilton, A. 207

Haichrd, J. 201

Hausa/Fulani 218

High Cuurt 137, 138, 139,
P4 130 18T

Judee 150)
Hitler, Adolf 204
Homosexuals 78
House ol Assembly 157
House ol Representatives

1=
=

Human Kights 13, 23, 103
Human Rights Commites
182

!
lgala Kingdom 166
[jaw people 108
keja Army Cantonment 95
Imo State 108
Impeachment 20K
[mprisomment |68
Purpose of 168
Reformution 164, 170
Rehalilitation 169
Improvised Explosive Device

225

India 131,135, 147, 149, 254
supreme Courl 254
nfer-cthric conflicts 194
International Cenvention an
Civil and Pofitical Rights
(ICCPR} 135, 158
International Convention on
Leonomic, Social and
Cultural Righis 155, 158



General Index 271

International Conventions
|05
and the pratection of
hueman rights 105

International Court of Justice
2537

International Human Rights
Law 105 117, 119

Intermational Eaboor Law
119

International Law 105

Ircland 133

Isfamic l.aw |

[slamiva, SO 4 88

Islamivia 243

Maly L1060

lwherckan Community [37 .

I

James, Jowv 173,174

Terflerson, Thomas

Tudicial Reform 191

Tadicial System 136

Temathan, Goodiuck Bhele
Fresident 198, 225, 226

K

Kano State 226, 239, 262
Central Prison [76

A o gl e R

Katsing 5, 1349

Kehhi State 1, 2
Crimes |

Islamic laws of |
Kinghibe, Ambassador Baba

1446
fnlo {Inlant) 234
Fom, R. 143
Esentinl Report 118
FKupoklokun, Funso 154
Foutlab 233
Kweds, Francis M., 192

F §
Lagos Stale 9,213, 216, 254
Attorney-General 19
High Court 254
Luand degradalion 115
Legal Practitioner 180
Importance of 180
in legal criminal trial 180
Legislutare 207, 208, 209
213, 224
Lesbians T8
Linden 127
Label, 1. 208
Local Councilors 157
Lace parventis 236
Lacus stand! 132, 141, 149
Lokaja 1046
Lord Lugard 166
Lorenzen, Myriam 1260



X2 General Tndex

M
Mauraza 233
- Magashi, Salire Bashir 228
Muaitastine, Marwa 242
Makiab 233
Mangrove [oresiy 124, 125
Mangrove swamp 107
Mamiage 78, 79, 82
Same sex 78, 79, 80, &
Me Corkle, 1. 163
Medegan, Clotiide Justice
134
Militant Is]amist Ciroup 225
Military 105
Authoritics 197
Regime |96
Rule 196
Millennium Development
Cioals 249
Ministry of Internal Affairs
la7
Ministry of the Wiger Delta
154
Mmadu, Rufus 101
Moffat 127
Muonarch 203
Movement for the Survival of
Biafra (MASOP) 107
Muhammad Propier 234,
237
Multinational companies 117

Multinational o]
carporations |14
Muslirng 194, 218 220
Hausa-Fulani 229
Foanurt 229
Muxtcehrab 241

N

Nana Daboya, Awa Jusiice
134

MNational Assembly 138, 139,

National Democratic
Cealition (NATH 0
[uy

Nalional Oil Spill Detection
and Response A Bency
154

Mational Qrientation A Lency
i

Native Authorit v 167

MNatural Gas 112

Natural Resources 117

Netherlands 16

New York 192

Ni Aolain, Fionuly 192

Niger Delta 10, [OZ, et seq.
Cost of living in 118
Ecological zones 106,
107, 123
Cconomic Development
and Sustainable Growth
117



Cieneral Index o

Ervironmental problems
m 104, 1035, el s¢y.
Environmental survey of
(0=
Flow Stations in 178
Land mark 1
barshal plar 154
Militants 110, 111
Opont Peoples' rights
130
(] and Cras
Development m L0
FEffectol 110, 111. 112,
P14 114 152
Peapleaf 144, 117, 154
Poverty in 117, 153
MNiger Delta Amnesty
Programme | 54

Miger Delta Bazin 103

Miger Delta Development
Board 133

Miger Delta Development
Cormmmission |54

MNiger Seate 194, 196, 198

Migeria |2, passim
Environmental nighis 12,
20
Land mark 104

Nizeria Civil War 193

Migeria Liguefied Natural
Gas 140, 142

MNigeria Police 154, 197

Nigerian Armed Forces 154
Migerian Bitumen {ompuny
- 108
Nigerian Criminal Justice
System 191
Migerian Wational Patrofeum
Company 16
MNrgerian Natwonal Pelreleum
Corporation 123, 126,
137, 148
Ciroup Managing
Director o’ 154
Migerian Prison Service 161,
|67, [RG
Migerian Prison Svsteni 162
Nigerians 43
Bight to life 45
atatus 45
Non-Governmiental
Cireanisation 130, |28
Non-Muslims 8
Righls of 8
North-Fastern Nigeria 196
North-Western States 3
Sharni’ah laws 5
Northemn Nigeria 1, 197, 22K,
234
Children 228
Eaght to Education 228
Righl to Development

228

Crines 1




274 General Tndex
Islamic laws of 1 politival economy and
Enforcement of | environmental impacts
Mwabueze, Ben 193, 220 95 M s 2" 504
hl Minerals Producing and
(0 Developmen)
(YBoyle, M. P, 200 {ommission
Obasanjo, (Muscpun (CMPADEC) 154
FPresident 154, 198, Ol spill 111
214,215, 217,231 734, Ofanivi, Damilola %, |2
226 Onshore Reserves 109
Ogundipe, Olusolz 174 (Fodua People’s Congress
Ol and Gas Industry 102 (O 197, 108,
Chl and Gas operations 104 214,216
In Nigeria 104, 105, 1. LT Crganization of Altican
(il companivs 111, 114, 136 Unity (QAT)
Oil exploration 101, 02 er, A Africa Uinion 120
se),
anl environmental
degradation 101, 102, et. Papeta Sunt Servanedy (oo
SE. faith) 260
drilling operations, Pakistan [35
process of [26 Palm oil plantation 107
in Miger Delta 101, 192, Parliament 204, 206
el seq Peacelul Assembly 87
ssties 101, 102, &1, seq, and association &7
SeIsmic uperalions 124, right to 87
125 Penal sanctions 207
(il extraction, provess of |12 Pennsylvania 192
Oil industry 113, 121 Peoples Democratic Party
In Nigeria [2] (PIXP) 198, 213

Fetroleum indusiry 102
Petrolewm pollution 110



General Index 273

Phenolic compounds | 14
Plaintiff 131, 137, 139, 14]
Platcan State 194, 195, 196,

198, 224

Central Senatonial Zone

219

Conflicts in 218

Covernment of 220

Morthérn Scnatarial

Fone 218

Sole Administrator 22

Yelwan Shendam 219
Police 103
Political theology 203, 206
Politicians 203, 227
Pollution 103,111, 114, [ 15,

116,118 -

Air 116

Ml 111, 114,

Water 111, 114,113, 118
Potey, Eliam Justice 134
Prerogative powers 213
Prison 162, 163, ct. seq.

and jail, diflerences

between 163, 164, 165

Conditions of 160, 161, ot
sey. and rights of
nmates 160, 161, el

564

i Abakaliky 172
in Enugu 171
inJos 172, 175

in Kaduna 175

in Kano |71, 175

in Kirikirn 172

in Kuje 175

Comnsolidation of 167

Definition ol 163

In Nigeria, historical

development of 165,

166, ot seq.

Benin 166

Calabar 166

Depema 166

Fdo 164

Facilities 167, 169, 171

Fulani 166

Idah 166

Cnitsha 166

Sapele 166

Tiv 166

Yorubas 166

Lagos 166

Overcrowding 173, 174,

| 75

Warden 174

in Kaduna 175
Prisoners 161, 162 el. seq.

See also Inmates 160,

L 61, et. seq,

and detainees, difference

between 164

rights of 177



276 Goeneral Index

ta be tried within a
reasonahle time
185, 186
to dignity 177, 1738
to Food 183
slandard minimum rule
| 53
to health and cleanliness
181
to medical care 182, 183
W potice of rights 183
1o remission of sentence
| 24
to use avallable
procedures for review
of complaints 183
to visitors 179, 180: 181
sexual intergonrse and
conceiving children 180,
151
o worship 134
Remedies 186, 187, ¢l
seq.
writ o habess coTpus
186, 187

Privacy of lifc 91
Right to 91

Protein-defiviency Syndrome
115

Quran 232, 233, 233

R

Rajamani, L. 146, 151

Ramos, Beneleito Mosso 134

Refineries 111

Femediation 111

Republican governments 203

Right. definition of 165

Righls of Inmates L6, 161,
el Seq.

River Benue 104, 106, 123

River Granga 145, 146

River Niger 104, 106, 123

Rivar Mun 127

Rivers 102

Kivers State 108

Royal [utch Shell 108, 109

5

Sahara Desert L11

Salus populi 200

Yehauer, Federick 193

Scheppelle, K. L. 202, 203,
204

Sehmidt, Carl 203, 206

Seeurity challenges in
Migeria 196
Historical overview 1596,
197

Senate President 210

separation of powers 203

Suspension of 203

SRR



General Index 277

Shariah (Tslamic law) 2, 6

Shanah Court of Appeal 3

Shariah Courts 1, 2, 3

Shell 111, 116

Shell d" Arcy [08

Shell Petroleum
Development Company
{(SPD() 124
and Peremalwri
Community 127
and Wesewese Family
126

Social and Economic Rights
Action Centre 13

Sokoto Caliphate 2, 233

bokoto State 1, 2, 7. R,
Crimes.]
Islamic law of |
Upper Shariah Cowrt 1|
T.8

South-Eastern Nigeria 197,
198

South West Trade Winds 115

South Weslern Nigeria 196,
197

South-South Geo-political
Zone |97

aovereien dictator 205

Speaker of the House of
Representatives 210

State of Emergency 192, 193,

et. seq,

Constitutional theories of
203, 204, et. seq.
absolutist framework
206, 213
doctrine of preragative
liberal lramowaork 206,
207, 208, 209, 213
relativigt [ramoework
206, 207, 210,213
“statc of exception” 205
Declaration of 192, 193,
el seq.
threats of 213, 214, et,
e
Definition of 198, 1949,
200, 202
In Bamo State 223
In Ekiti State 221,222
In Niger Statec 223
In Plateau State,
proclamation ol 217,
218,219 220, 221,225,
226
In Western Region 222
In Yobe State 225
Tastification for 201,
202, 205
and the law, lension
between 206
Under 1999 Constilulion
210,211, 212,213



2TE Cieneral Index

Stactural A f|J=1|:_-.l;|_n-:,;nI:
Programme 240

Sunmi ([zala) 243

Suprema fex exter 200

Supreme Court 134, 150, 221

Supreme Court (India) 143,
144, 145, 146, 151, 152

Sustainable Development
12, 103, 104, 156

.

Tambuwal, Bawa Sahabi |

Timibu, Bola Ahmed 215,
216

Tetibiri {adolescent) 234

Totalfina EI 1440

Toxms L12 -

Trans Escravos Pipeline 111

Transnational Corporations
116

L

Umoke, Jacob Chukwuka 435

United Kingdam 135

Unitcd MNations 80, 93

United Nations Childran
Fund 248

LUnited Nations Economic
Comimussion for Burope
(LUNECEY 119

United Nations Regional
Complex 225

United Stales of America 25,

94, 10%, 114, 116, 135,
187, 193,203
Constiiution of 203
Energy Information
Administration 116
State Department Report
104

Universal Declaration of
Human Rights (UDHR)
31,155, 189

University of Calabar 115

Insoimute of Oceanography

115

Upper Shanah Court 11 2, 3,
|

Uwailo, Justice 73, 177

p
Vienna Declaration and
Programme for Action
S
W
Washington 192
Weimer Republic 204, 2035,
206, 209
Weslern Nigeria 223
House of assembly 223
Sole Administrator 223
Williams, Chiel Rotimi 220
Williams, Ci. 200
Waorld Bank 106



General Index 279

World Wars [ & IT 104 Land 197
rit af habeas corpus 186, Nation 15
-187 Yusuf, 11, 139
Writicn Constitutions 203
Z
¥ Zaklkah {tithe) 235
Yobe Siate 194, 196, 1'5‘2!': Zamlara State 5

Yoruba 197 Zinc 115



rutahad) JﬂEﬂﬂdEE
| M veozsgaso

o



